
STOP 



Early Journal Content on JSTOR, Free to Anyone in the World 

This article is one of nearly 500,000 scholarly works digitized and made freely available to everyone in 
the world by JSTOR. 

Known as the Early Journal Content, this set of works include research articles, news, letters, and other 
writings published in more than 200 of the oldest leading academic journals. The works date from the 
mid-seventeenth to the early twentieth centuries. 

We encourage people to read and share the Early Journal Content openly and to tell others that this 
resource exists. People may post this content online or redistribute in any way for non-commercial 
purposes. 

Read more about Early Journal Content at http://about.jstor.org/participate-jstor/individuals/early- 
journal-content . 



JSTOR is a digital library of academic journals, books, and primary source objects. JSTOR helps people 
discover, use, and build upon a wide range of content through a powerful research and teaching 
platform, and preserves this content for future generations. JSTOR is part of ITHAKA, a not-for-profit 
organization that also includes Ithaka S+R and Portico. For more information about JSTOR, please 
contact support@jstor.org. 



The 

Journal of Infectious 
Diseases 

FOUNDED BY THE MEMORIAL INSTITUTE FOR INFECTIOUS DISEASES 



Supplement No. 4, February, igog 



HISTORICAL STUDY OF LEGISLATION REGARDING 

PUBLIC HEALTH IN THE STATES OF NEW 

YORK AND MASSACHUSETTS * 



Susan Wade Peabody. 



INTRODUCTION. 

For the purposes of the present paper it has seemed best to limit 
the discussion to the legislation of two states, New York and Massa- 
chusetts, taken as leading types. These states were chosen because they 
were among the first to have an established government and because 
in the enactment of laws of all sorts other states have generally followed 
the lead of one or the other of these two. In connection with health 
legislation several instances have been discovered in which the laws 
of New York and Massachusetts are copied verbatim by other states. 

It has also seemed best to consider health in the limited sense of 
being opposed to disease instead of in the wider sense which would 
include all hygiene and sanitation. Health legislation, taken in this 
sense, would not include laws which were primarily hygienic, economic, 
or professional in their bearing, such as laws for pure foods and drugs, 
for pure and plentiful supplies of water and ice, for the construction of 
sewage and drainage systems, for proper dwellings, for diseases of 
animals, for the regulation of trades and professions, for the erection 
and maintenance of public hospitals, and for the collection and pres- 
ervation of statistics. In the sense in which health has been used 

* Thesis presented to the Faculty of the Department of Political Science, the University of Chicago, 
in candidacy for the degree of Doctor of Philosophy. 
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health legislation would include all laws which attempted to control 
the spread of disease by direct means, as opposed to those which 
sought the same end by indirect means. 

The material for the paper has been arranged in two parts: in 
the first an attempt has been made to show the causes of legislative 
action so far as they could be ascertained, and to state the substance 
of the laws both as reflecting the progress of scientific knowledge and as 
showing the increased powers of control given to administrative author- 
ities; in the second part a comparative study has been made of the 
administration of the laws as provided in the laws themselves, both as 
to the administrative authorities and as to the means of enforcement. 

It has been easy to find the statutes, more difficult to find the rea- 
sons for their enactment, and most difficult to find historical material 
in regard to the administration of the laws. Reports of boards of 
health are taken up so exclusively with results of investigations and 
statistics that they give little space to the consideration of the work- 
ings of the laws or the details of administration. It has taken long 
and diligent search through many volumes devoted to the scientific 
side of the question to unearth the facts contained in the paper. 

The legislation of the past has been instigated chiefly by great 
epidemics of a few specific diseases: yellow fever, smallpox, and 
cholera. Under a wise administration of the present laws guided by 
modern scientific knowledge such epidemics may be considered as 
things of the past; in the fight of the state for public health those 
diseases have been conquered. The attention of health authorities 
at the present time is largely engrossed with the prevention of diseases 
of another class, more insidious if less spectacular in their ravages: 
such are tuberculosis, diphtheria, pneumonia, and cancer. With 
further advances in scientific knowledge we may have legislation to 
prevent the spread of these diseases, as of those of the past, by com- 
pulsory measures. The sanctions of the early laws were vigorous, 
their enforcement often drastic; modern methods lean more toward 
education and persuasion; yet the time may come when it will be made 
a crime to aid in disseminating any form of disease germ. One Loui- 
siana statute, that of 1886, chap. 120, looked strongly in that direction 
with regard to the germs of yellow fever. And such legislation will 
be upheld by the courts as consistently as has been that of the past. 



PART I. HISTORY OF HEALTH LEGISLATION. 
CHAPTER i. 
LEGISLATION IN NEW YORK. 
Legislation in New York in regard to health matters shows three 
distinct phases of growth, each occupying a period, roughly, of fifty 
years. The legislation of the first of these periods consists almost 
entirely of attempts to exclude contagious disease coming from external 
sources, particularly yellow fever from the West Indies, by means of 
quarantine applied at the port of New York; the second period shows 
the development of the idea of local control of local health matters 
by local authorities, especially in regard to nuisances, beginning with 
a few of the larger cities and finally extending to all cities and villages 
within the state; the third period is marked by provision for scientific 
investigation and by the growth of centralization and increased effi- 
ciency of administrative machinery. 

A. FIRST PERIOD, 1755-1805. 

New York, with her magnificent harbor, has always been the main 
natural gateway of commerce for the North American continent. 
From the days of the first settlement ships from all parts of the world 
have sought her trade. It is difficult to determine at what time the 
colonists, finding that smallpox, ship or typhus fever, and yellow 
fever were as likely to be brought in such vessels as silks and spices, 
first attempted to prevent their introduction by quarantine, although 
there is reason to believe that there was at least one such attempt 
under the Dutch rule in 1647. 

After the English occupation, for more than 75 years, quarantine 
seems to have been enforced occasionally without special legislation 
by order of the governor and council with no other authority than the 
general powers of government conferred by the crown. Such instances 
occurred in 1702, 1714, 1716, 1725, 1738, and 1742; 1 and also by 
order of the city council as early as 1689. 2 

1 Memorial History of N. Y., 2, p. 168; Minutes Colonial Council, 17, p. 271; 19, pp. 147, 148; 21, 
p. 29; Minutes Common Council, 4, p. 429; Report N. ¥. Stale Bd. H., 3, p. 127. For complete titles 
of books of reference see Bibliography, p. 140.) 

a Min. Com. Coun., 1, pp. 208, 209. 

3 



4 Susan Wade Peabody 

Various epidemics visited the colony during the seventeenth century , 
smallpox was of frequent occurrence and was considered a more or 
less necessary evil; 3 the "fatal epidemic," which appeared in Sep- 
tember, 1668, in New York City, is supposed to have been yellow 
fever, as also that which broke out in Philadelphia in 1672; although 
the first authentic yellow fever, recognized at the time as such, was 
that which raged in Charleston and in Philadelphia in 1699. In the 
latter city the disease, known as the " Barbadoes distemper," lasted 
from early August until late October, and carried off in that time 
220 of the inhabitants. It was believed to have been brought from 
the West Indies and was doubtless the immediate occasion of the 
first quarantine law found on the statute books of any of the colonies 
— that of the colony of Pennsylvania of 1700 — and was also doubtless 
the cause of the attempted law of the same year which was passed 
by the provincial assembly of Massachusetts. 4 From this time and 
throughout the eighteenth century there were frequent epidemics 
of yellow fever; in New York City alone it occurred in epidemic form 
no less than 10 times before 1800; i. e., in 1702, 1743, 1745, i75i> 
1762, 1791, 1793, 1795, i797» 1798. 5 The epidemic of 1702 was 
known as "the great sickness," but although the assembly was obliged 
to move over to Jamaica, L. I., there seems to have been no legisla- 
tion in regard to health; 6 the city council was roused, however, 
to pass an ordinance for cleansing the streets. 7 

The earliest action by the legislature of New York regarding 
health was the quarantine law of 1755. By this law it was enacted 
that all vessels having smallpox, yellow fever, or other contagious 
distemper on board, and all persons, goods, and merchandises coming 
or imported in such vessels, and all vessels coming from places infected 
with such distempers should not ' 'come into any of the ports or harbours 
of this city or nearer the same than Bedloe's Island" and "shall be 
obliged to make their quarantine there or in such other place for 
such time and in such manner as the Governor or Commander-in- 

3 In 1 72 1 the Colonial Council decided that no quarantine against Boston was necessary since it 
was only smallpox which was raging there! Min. Col. Coun., 13, p. -209. 

* Ink a, p. 42. 

s Webster, History Epidemic Diseases, 1799; Griscom, History Yellow Fever in New York, 1808; 
Report Com. N. Y. House on Quarantiee, 1846; Report N. Y. Slate Board oj Health, 2, p. 234. 

6 Webster, loc. cit., 1, p. 216. 

' Min. Com. Coun., 2, pp. 195-97; Mem. Hist. New York, 4, p. 505; infra, p. 77. 
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Chief, by and with the advice of His Majestie's council, shall think 
proper and reasonable to direct and appoint, and .... until 
discharged from quarantine, no such person or goods shall come on 
shore or be unloaded, on any other vessel in this colony or in New 
Jersey, without a license of the Governor and Council." A fine of 
£500 was imposed for violation of orders, and persons coming on 
shore might be returned to their vessels by force or isolated. Pilots 
were to hail incoming vessels and give notice of the law, with a fine 
for neglect to do so. A false report of the captain was also punished 
by fine. The governor was to appoint a surgeon or physician as 
inspector. A few months later (September n, 1755) a supplementary 
act was passed explaining the provisions of the first act as to isolation 
of those infected and extending the act to all infected persons not 
"belonging to the vessel." 

This early law was re-enacted from time to time with slight varia- 
tions, but until 1784 always for a limited period. Other health 
matters in addition to quarantine for the port of New York were 
frequently included; such were the provisions for lazarettos and pest- 
houses in the laws of 1758 and 1778 and those concerned with inocu- 
lation in 1763 and 1778. 8 

In 1784 the quarantine law was passed without a time limit, 
but the provisions were essentially the same. Indeed, there was no 
important change in the substance of the earlier laws until the dread- 
ful devastation of Philadelphia by yellow fever in 1793 stirred the 
whole country. At that time there were more than 4,000 deaths in a 
population of less than 60,000. All who could fled to surrounding 
places; from many the fugitives were turned back toward the plague- 
stricken city. The greatest alarm was felt in New Jersey, Maryland, 
and New York; stage lines were forbidden to carry passengers from 
Philadelphia; panic was general. The alarm in New York was first 
officially announced by a letter from the mayor to the physicians of 
the city, dated September 11, 1793, in which he requested them to 
report to him in writing the names of all persons who had arrived 
from Philadelphia sick of a contagious disease that they might be 
removed out of the city. 

"In this letter the mayor declared his opinion clearly that the intercourse with 
Philadelphia could not be lawfully interrupted by any power in the state. The 12th 

8 Infra, pp. 38, 47- 
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appeared a proclamation from Gov. Clinton, which, referring to the act "To Prevent 
the Bringing-in of Infectious Diseases," prohibited, by the terms of that act, all vessels 
from Philadelphia to approach nearer to the city of New York than Bedloe's Island 
.... till discharged. The silence of this proclamation respecting passengers by 
land seemed to imply that the governor's opinion on the subject was the same as that 
of the mayor.'" 

At the next session of the legislature this defect in the law was 
remedied by an amendment 10 giving the governor power to proclaim 
quarantine against vessels arriving from "all ports whatsoever" 
and against persons arriving from infected places by land as well as 
by water. The law was also extended to include the cities of Albany 
and Hudson, and required the appointment by the governor of a 
physician as health officer for each of these cities as well as for New 
York City. In the absence of the governor, the mayors of the three 
cities were to execute the act, and two or more justices of the peace 
of any town lying on the Hudson River. The same persons and two 
or more justices of any inland town were authorized to detain, 
examine, isolate, or send out of the state any person coming by 
land who was suspected of an infectious disease. 

Following the great epidemic in Philadelphia in 1793 and rivaling 
it in virulence, there raged a conflict among the physicians of that 
city as to the cause of the disease. One party, headed by Dr. Rush, 
and including many eminent members of the Academy of Medicine, 
held to the opinion that the disease was of domestic origin, arising 
from atmospheric conditions acting upon putrid animal and vegetable 
matter. This party demanded cleaner streets, better drainage, 
the filling of low lots and filthy places. The other party, backed 
by the College of Physicians, was equally certain that the fever was 
imported from the West Indies or southern ports and clamored for 
stricter quarantine laws. The controversy extended to New York 
and both sides found adherents among the physicians and people 
of that city. In spite of the improvements in the quarantine laws, 
there had been a few cases of yellow fever in New York in 1794, but 
the summer of 1795 brought a serious epidemic with 750 deaths. 
Bitter discussions arose, as earlier in Philadelphia, as to the cause 
of the epidemic and the best means of preventing future visitations. 
The origin was laid to putrid hides stored in a damp cellar, to stagnant 

» Carey, Short Acct. Malignant Fever Lately Prevalent in Philadelphia, 1793, p. 39. 
«• 1794, ch. 53. 
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water on low or newly made land, to decayed coffee brought from 
the West Indies; on the other side, it was traced more or less directly 
to cases of yellow fever arriving on vessels from infected ports. Quite 
likely the fact that the first victim was Dr. Treat, the health officer 
of the port, strengthened the cause of those who believed that the 
disease was of foreign origin." 

Both theories found expression in the important health law passed 
by the legislature at its next session, in 1796. 12 This law included 
both quarantine and, for the first time, nuisances. Under its terms 
certain vessels from foreign ports were to perform quarantine as of 
course; such were: those containing more than 40 passengers; those 
arriving with a case of fever on board; those on which a death from 
fever had occurred during the voyage; and those which came from 
infected places. The governor was given power to add to the list 
of places from which vessels must perform quarantine, and to proclaim 
quarantine against places in the United States, prohibiting intercourse 
by land or ferries. Physicians were required to report cases of infec- 
tious diseases. On the other side of the law, urged by the non-con- 
tagionists, the mayor and council were given authority to make 
by-laws, rules, ordinances, and orders for filling low lots, cleansing 
streets, yards, cellars, and vaults, for regulating noxious trades, and 
for removing and destroying all offensive and putrid articles and 
substances; but such ordinances were not to exist more than twelve 
months unless confirmed by the governor. The execution of the law 
was placed in the hands of a physician-health officer, and "several" 
commissioners of health. The commissioners were empowered to 
order to quarantine any vessel which had been brought to anchor 
elsewhere, and any vessel from the wharves on which was a case 
of infectious disease, or goods "apprehended to contain infection." 

The law of 1796 was a great step in advance, but in spite of all 
precautions there were some cases of yellow fever in the summer of 
1796. An amendment to the law early in 1797 13 subjected coasting- 
vessels from south of Cape May to quarantine as of course; pro- 
hibited noxious trades within certain limits; fixed the number of 
health commissioners besides the health officer at three, and gave them 

11 Five of the first seven health officers of the port of New York died of yellow fever (Townsend, 
P- 232)- 

" 1796, ch. 38. "J 1797, ch. 16. 
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power to make and execute rules and orders for the abatement of 
nuisances covering the same ground as the ordinances which the 
mayor and council had been authorized to make by the law of 1796. 
The law required these rules to be reported to the governor, by 
whom they might at any time be suspended or repealed. After the 
first of the following July the noxious trades, i. e., the manufacture 
of glue, soap, candles, and the dressing of skins, were entirely pro- 
hibited within certain sections of the city, the mayor and council 
to treat with the owners for the expenses of removal, with provision 
for a jury to fix the compensation in case no agreement could be 
reached. The effectiveness of this section of the law was lessened, 
however, by an amendment within two months (March 28, 1797) em- 
powering the governor and two commissioners to grant permits for the 
manufacture of soap and candles within the boundaries indicated. 

The fever appeared again in the summer of 1797. In the following 
winter, 1798, 14 all previous laws were repealed and a new law passed. 
The quarantine provisions of this act were not greatly changed from 
the earlier laws; the health officer was given somewhat wider powers 
of search and was required to report to the health office the name of 
each vessel found, in his judgment, free from infection that further 
directions might be given concerning her procedure and the disposal 
of her cargo, and all coasting-vessels were made subject to examina- 
tion; but the provisions as to nuisance were fuller and the powers 
of abatement given to the health commissioners more ample. They 
were required to make "strict examination" into nuisances, and, 
if found injurious to health, they might issue orders for abatement. 
In case such orders were not complied with, the nuisance might 
be abated by the sheriff at their request and the owner punished for 
misdemeanor. 15 

In this law there was a strenuous endeavor to protect the health 
of the people by all the means suggested by adherents of both parties, 
and yet the summer of 1798 saw the most widespread visitation of 
yellow fever the country had known; it extended as far north as 
Portsmouth, N. H., and included Boston and several Connecticut 
towns as well as Philadelphia and New York in its ravages; in 
the last-named city there were 2,500 deaths. The whole country 

'* 1798, ch. 65. ' 5 See later chapter on "Enforcement," p. 85. 
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was aroused and the question of a national quarantine was brought 
before Congress by a message from the President. 

In New York, by an amendment to the existing law, 16 the Marine 
Hospital on Staten Island was provided for the detention of diseased 
persons instead of the lazaretto, and the quarantine anchorage, 
formerly at Bedloe's Island, was fixed as near the hospital as possible; 
no vessels were to pass quarantine without a permit from the health 
officer; for the first time vessels were classified according to the port 
of departure, and those only made subject to quarantine as of course 
which came during the summer months (May 31-October 31) from 
tropical ports; all others, including coasting- vessels from the south 
of Sandy Hook, were subject to examination, with detention and 
purification at the discretion of the health officer; communication 
with quarantined vessels or the Marine Hospital was forbidden; 
quarantined vessels must be indicated by appropriate colors; and 
lodging-house keepers must report within twelve hours a case of 
sickness of a "seafaring man or sojourner," all enforced with appro- 
priate sanctions. 

During the same winter certain local health matters in New York 
City were for the first time made the subject of a separate law. 17 
In view of the discussions among physicians and others as to the 
origin of yellow fever, the preamble of this act "To Invest the Mayor 
and Aldermen with Adequate Powers" is of especial interest: 

Whereas, The general health of the state is connected with the health and 
safety of the city of New York, which has lately been visited by a destructive and 
epidemic disease, the causes of which, as far as human wisdom can discover them, 
ought to be removed and such measures adopted as by divine favor may prevent the 
return of that fatal malady, and 

Whereas, It is represented to the legislature that noxious exhalations from 
sunken and damp lots of ground, deep, damp cellars, narrow and confined streets, foul 
and ill-constructed sinks and privies, unfinished water lots, foul slips, putrid and 
unsound provisions, and other evils of a similar nature, together with the practice 
of interring the dead in the heat of summer in improper places, and without due pre- 
cautions, are among the natural causes to which the existence and malignity of that 
disease may be in a great measure, attributed: Therefore .... 

it was enacted that the mayor and council should have power to pass 
by-laws and ordinances for filling up or draining low lots or cellars, 
for filling or mending public slips, private sinks or privies, for directing 

16 1799, ch. 19. *» 1799, ch. 70. 
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the mode of construction of vaults or requiring subterraneous drains, 
for regulating the interment of the dead, for regulating boarding- 
houses and taverns, and for the destruction of unsound provisions 
or other substances. They might also appoint one or more inspectors 
of lots to execute the law. Other classes of nuisances, included in the 
law of 1796, 18 were not included in the powers bestowed upon the 
mayor and council, and continued to be regulated by the rules and 
orders of the commissioners of health. 

That this law of 1799 was considered something of an emergency 
measure would appear from the fact that it was limited to three years. 
At the end of that time, however, it was re-enacted for another three 
years, with the addition of powers for the regulation and license of 
pawn-brokers and dealers in second-hand articles; the taxation and 
destruction of dogs ; for requiring from physicians opinions with regard 
to the health of the city, and certificates of death stating the nature 
of the disease, without which there could be no burial; and for the 
regulation or prevention of interments within the city. At the expira- 
tion of the three-year limit the law was made permanent by an 
amendment to the city charter in 1806. 19 

There seems to have been no serious outbreak of yellow fever 
in New York between 1798 and 1803. During that time the quaran- 
tine law was amended 20 by increasing the power of the health officer 
so that he might require the unloading and purification of any vessel 
from a port infected with pestilential fever, or on which sickness or 
death from such cause had occurred during the voyage; it gave him 
wide discretionary powers over the cleansing or destruction of wearing 
apparel or bedding; it also forbade the importation during the summer 
months of cotton, hides, damaged coffee, or peltry on pain of forfeiture. 

In 1801 21 a new law was passed putting in better form the quaran- 
tine provisions of the earlier laws for the port of New York but adding 
nothing of much importance. Quarantine for the cities of Albany 
and Hudson continued to be instituted by the governor (in his absence 
by the mayor or recorder) and to be performed for such time and in 
such manner as directed by him; for other ports, by two justices of 
the peace. 22 To the powers of justices for inland towns was added 

18 Repealed by 1798, ch. 65. " 1800, ch. 120. " 1804, ch. 79; supra, p. 6. 

" 1806, ch. 126. " 1801, ch. 86. 
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the appointment of such persons as they deemed proper to aid in 
the execution of their powers. 

In 1803 there was another visitation of yellow fever "appalling" 
in character, over 600 deaths occurred, chiefly along the wharves; 
in 1804 more than 700 died; in 1805, 270; all this, it must be remem- 
bered, in a city of 30,000, a city the size of Elgin, 111., or Newport, 
R.I. 

Several supplementary quarantine laws were passed during this 
time. That of 1804 23 forbade vessels from infected ports, or with 
disease on board, to approach nearer the city than quarantine grounds 
at any time between June 1 and October 1, unless bound to a port 
outside the state in Long Island Sound; no persons or goods from 
such a vessel might approach the city without a written permit from 
the health officer; no vessels from the West Indies, South America, 
the United States south of Savannah, Ga., or from the Mississippi 
River, the Mediterranean, Africa, or Asia (except Canton and Calcutta) 
should approach, after examination and a permit by the health 
officer, nearer than 300 yards to the city, but must discharge their 
cargoes by lighters subject to the regulations of the commissioners 
of health, and be cleansed and disinfected; and 24 no permit was to be 
granted by the health officer for a nearer approach. This section, 
forbidding an approach nearer than 300 yards, was considered by 
the health officials of ensuing years the most important provision of 
the health laws, and to it they attributed the comparative immunity 
of New York City in the years which followed. 25 

In 1806 26 all vessels arriving during the summer months from the 
West Indies or Mississippi River were required to remain at quaran- 
tine ground at least four days, or longer at the discretion of the health 
officer, with no communication with the city except as permitted, 
whether they were from infected or healthy ports, and whether or not 
they had any case of disease on board. 

By the enactment of these laws "the quarantine establishment 
had become reduced to a regular system, and endowed with vigorous 
and efficient powers." 2 ' 

Briefly reviewing the progress of health legislation of New York 

« 1804, ch. 8. '* 1805, ch. 31, sec. 3. 

*s Proceedings and Debates Third Nat. Quarantine and Sanit. Convent., New York, 1859. 

•• 1806, ch. 79. «7 P. v. Roff, 3 Park 216 (1856). 
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during the half-century from 1755 to 1806, we find a series of twenty or 
more laws, in almost every case the direct result of an epidemic of 
yellow fever, largely attempting to preserve the health of the state from 
invasions of disease from external sources through the port of New 
York City by means of quarantine. The law grew from a simple 
grant of power to the governor to proclaim quarantine and detain 
infected vessels to a detailed law creating a complete system, and 
placing great power in the hands of the officers appointed to enforce 
it. Throughout the whole series the execution of the law was by 
appointees of the governor: from 1755 to 1796 a physician-inspector; 
from 1796 a health officer and board of health commissioners. 

During the latter part of this period we find the beginnings of 
the tendency toward control of local health matters by local authorities 
for the prevention of the spread of disease which marks health legisla- 
tion during the next half-century. The first indication of this tendency 
was the provision for pest-houses in the law of 1778. After the 
yellow fever epidemic in 1795 there was a temporary grant of power 
to the mayor and council to make by-laws and ordinances for the 
cleansing of the city and the abatement of nuisances, but within a 
short time the power was given to the commissioners of health, who 
were state officers, and in both cases rules and regulations could not 
survive without the approval of the governor. 

B. SECOND PERIOD, 1805-1855. 

1. The Growth 0} Control by Local Authorities over Nuisances. 

During the next period of fifty years health legislation in New 
York was concerned largely with the development of the control over 
local conditions by local authorities. The fight against yellow fever 
had been successfully waged and the epidemics which occurred during 
this period were due rather to inefficient administration than to 
serious defects in the laws. But during this period (especially during 
the latter part) a new enemy appeared, Asiatic cholera, against 
which quarantine at the port of New York alone did not avail and 
in fighting which other weapons — cleanliness and better local sanitary 
conditions — must be used. 

a) In New York City. — Dirt and disease had always been more 
or less associated in the minds of both the medical profession and the 
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law-makers. Tn colonial days the city council, under the general 
grant of powers contained in the early charters and even before, had 
passed numerous ordinances, as in 1670, directing householders to 
cleanse the streets. 28 Not until 1796, after the great epidemic of 
yellow fever in 1795, did the legislature grant specific authority to 
the mayor and council to pass ordinances covering these local con- 
ditions. 29 

In 1797 30 the commissioners of health were given power to make 
and execute rules and orders for the same purposes and in 1798 
and again in 1801 these powers were renewed with even wider powers 
of abatement. 31 

In 1799 local matters were for the first time made the subject of 
a separate law, by which ordinances passed by the city council upon 
certain matters related to health, chiefly in regard to drainage, were 
to be executed by their own appointees. 

The act of March 9, 1805, 32 transferred to the mayor and council 
of the city the powers, previously granted to the commissioners of 
health in 1797, 1798, and 1801, to make and execute rules and orders 
for cleansing streets, vaults, and other places, the control of noxious 
trades, the removal of infected persons and offensive or tainted sub- 
stances, and the general abatement of nuisances. They were em- 
powered to institute from time to time a board of health, consisting 
of the commissioners of the health office, and such other persons as 
they thought proper, and to invest this board with necessary powers. 
This act of 1805 marks the beginning of a new era, and is important 
in two directions: it took from the commissioners of health, who were 
state officials, all power of making rules for the government of New 
York City in health matters and placed it in the hands of the regularly 
constituted authorities, and it enabled these city authorities for the 
first time to establish a board of health with powers for the enforce- 
ment of the city health ordinances, although, since the commissioners 
were ex- officio members of the board, and the mayor was appointed 
by the governor the city was not yet entirely divested of state control. 

» 8 Min. Com. Council, i, p. 7; also 1, pp. 13, 28, 36, 167, 219, 245, 224, 247, 237, 376, 392; 2, pp. 21, 
74, 183, 95, 141, 19s, 246, etc.; also against nuisances, 1744, ibid., 5, p. 118; and for the regulation of 
slaughter-houses from 1676 on, M in. Com. Conn., 1 p. 46. 

* 9 1796, ch. 38; supra, p. 7; infra, p. 78. 31 1798, ch. 65; 1801, ch. 92; supra, pp. 8-10. 

3° 1797, ch. 16; supra, p. 8. 33 1805, ch. 31. 
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The acts of 1811 and 1820 33 continued the board of health as 
organized in 1805, but the act of 1823 no longer retained the three 
health commissioners as ex-officio members. 34 Although these three 
laws were primarily quarantine laws, they contained a few items 
containing additional powers for the city. By the law of 1820 the 
mayor and council were given power to appoint health wardens and 
"other suitable officers" for the inspection of houses, lots, and other 
places; by that of 1823 the board of health were authorized to take 
all measures in their opinion necessary to cleanse buildings, yards, 
and other places, and " to do or cause to be done everything in relation 
thereto, which, in the opinion of the board, may be proper to preserve 
the health of the inhabitants." 35 

Already in 1823 we find grumblings over the inefficiency of the 
new board of health. 36 In 1846 a committee of the House, appointed 
to investigate the quarantine laws, included in its report complaints 
of citizens about the sanitary condition of the city — -unclean streets, 
noisome smells, nuisances, garbage on vacant lots, slaughter-houses, 
and a long list of other unsanitary conditions. The committee found : 

There are evils still existing and sources for feeding these diseases (cholera, 
smallpox, etc.) which depend upon the city authorities or its citizens, which no wise 
man can approve. The sanitary regulations or their practical workings, are subject 
to the severest censure.37 

In the spring of 1849, with the immediate prospect of another 
epidemic of cholera, an amendment to the city charter 38 created an 
executive department with a "city inspector," elected for three years, 
at its head. This department was "to have cognizance of all matters 
relating to the public, health of the city." 

About the middle of May cholera broke out in the "Five 
Points," the most filthy and squalid part of the city, and within a 
month had- become epidemic. The board of health appointed a 
committee of nine to whom the whole power of the board was trans- 

33 i8n,ch. 175; 1820, ch. 220. 34 1823, ch. 71. 

35 The reasons for not retaining the health commissioners as members of the board of health are 
difficult to find. It was a time, however, of much political restlessness and this may have been merely a 
part of the growing feeling that city affairs should be free from state supervision. The new constitution 
of New York in 1821, provided (Art. 4, sec. 10) that "mayors of all cities should be appointed by the com- 
mon councils;" up to this time the mayor of New York had been appointed by the governor of the state. 

3 6 Townsend, Account of Yellow Fever in N. Y. in 1822-23, 1823. 

37 Report Com. iV. Y. House on Quarantine Laws, 1846. 

38 1849. ch. 187. 
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f erred. This committee cleansed the streets and "gave the city 
such a thorough purification as had never been known before;" 
they turned schoolhouses into hospitals over the protest of the board 
of education; they provided nurses for the sick, and burial for the 
dead; but in spite of their efforts the disease carried off more than 
5,000 victims that summer. In the report of the committee, presented 
to the board of health at the close of their labors, they complained 
bitterly that "the department, having cognizance of nuisances, is 
wholly inadequate." 39 

The year 1850 is a marked one in health legislation in New York; 
two important laws were passed, one concerned with the health of the 
city and port of New York, the other with that of the rest of the state. 

The first of these laws 4 ° was divided into three parts: "The 
Officers of Public Health in the City of New York;" " Quarantine at 
the Port of New York;" and "Internal Regulations for the Preserva- 
tion of the Public Health in the City of New York." The second 
title — "Quarantine" — was a revision with important modifications 
of the quarantine law of 1846 ; 41 the other two parts contained a 
radical departure from the existing laws. The legislative powers 
previously vested in the board of health were transferred to the 
mayor and council, who, when acting in relation to the public health 
of the city, were to be known as the board of health, and were to 
hold their sessions behind closed doors; the presidents of the board 
of aldermen and of the board of assistant aldermen, the health 
officer, the resident physician, the health commissioner, and the city 
inspector were made "commissioners of health;" they were to meet 
daily with the mayor during the summer and were to render advice 
to the board of health and city inspector in regard to all matters 
connected with the health of the city. The health officer, in charge 
of quarantine, was still to be appointed by the governor, but the 
resident physician and health commissioner, whose duties were to 
visit the sick and perform other professional duties, as required by 
the board, were to be appointed by the mayor and council, as was 
also an "inspector of vessels;" the city inspector was elected. 42 
Visiting, hospital, and consulting physicians were to be appointed 

" Report ol Sanitary Com. to N. ¥. Bd. H., 1849; Stills, Cholera, 

*° 1850, ch. 275. *' Infra, p. 22. « 1849, ch. 187. 
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by the board of health, i. e., the mayor and council, who fixed their 
duties and compensation. To the city inspector were given many 
powers formerly exercised by the board of health or the commissioners : 
he might appoint, with the consent of the board of aldermen, all 
of his subordinates, or "health wardens;" he might authorize them 
"to enter and examine buildings and places of every description;" 
he might hale before the board of health the owner of any business 
in his judgment detrimental to health; and he might "give all direc- 
tions and adopt measures for cleansing and purifying buildings" 
and other places; persons "disobeying any order of the inspector, 
or board of health .... to abate or remove a nuisance in the 
manner and at the time described in such order" were liable to arrest 
and punishment. The powers and duties of the board of health, 
now the mayor and council, in the matter of making regulations, 
were not greatly altered; in addition to those previously exercised, 
they might take possession of and occupy for temporary hospitals 
during any epidemic any building, whether public or private, with 
payment of a just compensation to the owner if a private building 
were taken. 

b) Legislation affecting localities outside of New York City. — 
Outside of New York City local control of health matters by law was 
of slow growth and only by special law — included in the charters of 
cities and villages — until 1850. The common council of Albany 
had been authorized in 1806 43 to appoint as many of its own members 
as were necessary to form a board of health to assist the mayor in 
carrying out the provisions of the health laws; the board to enjoy 
like powers with the New York City Board of Health. The village 
of Brooklyn in 1824 44 and the city of Brooklyn in 1834 45 enjoyed 
the right to appoint a board of health with ample powers; the charters 
of the cities of Buffalo in 1832, Syracuse in 1847, an d Utica in 1849 
granted ample powers over health matters with provision for a 
board of health, as did the revision of the charter of Rochester in 
1844. The three other cities of this time had no boards of health 
under their charters, but together with many villages incorporated 
under special acts had general powers over nuisances, cleaning of 
streets, and in some instances over slaughter-houses and noxious trades. 

« 1806, ch. 109. « 1824, ch. 241. « 1834, ch. Q2. 
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The only general law previous to 1850 with regard to boards of 
health and control over matters relating to health was that passed in 
1832, 46 which was not a permanent act. The invasion of cholera in that 
year brought up a discussion among medical men, similar to that 
concerning yellow fever, as to the nature of the disease, whether it 
was due to imported contagion or to an increased virulence of the 
ordinary summer cholera, brought about by filth, .lack of proper 
drainage, and unusual atmospheric conditions; and whether it was 
best combated by quarantine restrictions, or by increased attention 
to cleanliness and other sanitary conditions. The "cholera act," 
although it was largely a quarantine measure, included also the 
creation of boards of health and control over nuisances. Unfortunately, 
this law, although re-enacted twice, was each time limited in dura- 
tion, and, covering only the years of the first cholera epidemic, 1832-36, 
lapsed in the latter year. Affairs then reverted to their former condi- 
tion and remained quiescent until an invasion of cholera in 1848-49 
again roused the community. It appeared in 1848, again brought 
by immigrants from Europe. In New York the disease was confined 
to the quarantine grounds, but in New Orleans, which at that time 
had no quarantine, it gained a foothold and from there spread up 
the Mississippi and Ohio rivers and thus over the whole middle 
country and with the gold-seekers even west to San Francisco. Early 
in 1849 ^ came again to New York with immigrants and this time 
the quarantine did not avail to keep it out. In New York City alone 
there were more than 5,000 deaths. 47 One important result of this 
epidemic, the passage of a new health law for the city and the port of 
New York, has already been noted; another important result was 
the revival, without a time limit, of the cholera act of 1832, which thus 
became the first permanent law in the state requiring the appointment 
of boards of health and health officers in every city and village in the 
state, and of health officers in all the towns. The only additional 
power given beyond those of 1832 was to regulate, prohibit, or prevent 
all communication with houses or places in which were persons who 
had been exposed to infectious or contagious disease. 48 

In consequence of another epidemic of cholera in 1866 and of 
judicial decisions unfavorable to the abatement of nuisances by local 

« 6 1832, ch. 333. 47 Infra, p. 23; Stille, Cholera; Wendt, Asiatic Cholera. 48 ig 50| c h. 324. 
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boards, 49 the law was amended in 1867 to include the making and 
carrying-out of orders for abatement among the powers of such 
boards, and gave in detail the procedure to be followed in such cases. 
There were no other amendments until after the establishment of 
the state board of health in i88o. s ° 

2. Progress 0} Quarantine Legislation. 

While the development of local control was the distinguishing 
feature of this period, quarantine continued to occupy also a large 
share of legislative attention. 

In 181 1 the quarantine law was revised. 51 The length of time 
for which quarantine must be performed, previously left to the dis- 
cretion of the health officer, was fixed for vessels from infected ports, 
or with disease on board, at 30 days; for those from tropical ports 
(a list was given) four days; and for those from other foreign ports 
(another list) two days. The law prescribed in detail the methods 
to be used in cleansing and disinfecting infected or suspected vessels. 
Otherwise the provisions of the earlier laws were unchanged. 

The stringency of these measures, together with the decline in 
commerce caused by the embargo and the War of 181 2, prevented 
another outbreak of yellow fever until 1819. 52 Probably the long 
immunity caused careless administration of the laws; there was 
another epidemic in 1819. Once the disease was recognized "the 
board of health of that year determined to discard the temporizing 
system which boards of preceding years, infected by dangerous doc- 
trines (i. e., as to the local rather than foreign origin of the disease) 
and led astray by their official advisers, had too long pursued. An 
entire new system was put into force. It was resolved, although the 
disease might be introduced, to endeavor at least to stop its mortality. 
.... It was looked upon as a contagious pestilence and the part of 
the city where it was introduced immediately and totally cleared of 
its inhabitants, and those who would not remove of their own accord, 
turned out of their houses by force." 53 These high-handed and unau- 
thorized proceedings of the board of health seem to have been fairly 

« P. v. Supervisors Monroe Co., 18 Barb. 567 (1854). 
s° Infra, p. 29. SI 1811, ch. 173. 

»■ During the war with Great Britain "the cities and towns along the whole of our sea-coast were 
totally exempt from the fever of the tropics." — Townsend, op. cit., pp. 90, 91. 
53 Townsend, op. cit., p. 220. 
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effectual in preventing a widespread epidemic; there were not more than 
150 cases and 50 deaths. A new quarantine law was passed within a 
year, 54 but except for requiring reports from the health commissioners 
and adding a few details of quarantine there were no changes. 

Three years later, upon the next appearance of the disease, a 
new board of health "thought themselves obliged to await the 
imprimatur of their official advisers before they could have recourse 
to precautionary measures." The resident physician "strenuously 
persisted it was not yellow fever" and not until the public became gen- 
erally alarmed did he, "finding that the course which the board at his 
instigation pursued had become the subject of severe and general 
animadversion, at length acquiesced in the common belief nearly 
one month after the disease had begun, .... stating by way of 
explanation that infected air, which had until then produced nothing 
but bilious fevers, had become sufficiently concentrated to generate 
yellow fever." The board finally put energetic measures into execu- 
tion; they "began to depopulate and barricade that part of the city 
where the disease was introduced, stopping up all streets and lanes; 
.... but such were the prejudices of the community against this novel 
procedure, first introduced in 1819, and such the fallacious hope that 
the disease would not spread that the board was under the necessity 
of adopting this measure with the greatest precaution, by which means 
the disease kept the start of the barricades .... until the general 
panic, about September 1, caused the inhabitants to abandon their 
houses en masse and served to put a stop to the progress of the 
disease." 55 

The new health law, enacted the following March, 56 authorized 
the board of health, upon the report of a contagious disease, to 
quarantine the house and family; to exercise all such powers as 
should "in their judgment be most conducive to the public good;" 
and were required, "whenever a fever of a malignant, infectious, 
or contagious nature" should appear in any part of New York City, 
"to adopt, without delay, such prompt measures as will effectually 
prevent all communication between the part or parts so infected, 
and any other part of the city," even to the extent of fencing off a 
section of the city. 

s 4 1820, ch. 229. ss Townsend, op. cit. s 6 1823, ch. 71, sec. 37. 
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This same law drew the line of quarantine even tighter than before. 
Vessels bringing West Indian produce from northern ports of the 
United States might not escape quarantine unless it could be proved 
that the West Indian articles had been landed at the northern 
ports more than 20 days; persons who had come from the 
West Indies to another port in the United States between June 1 
and October 1 were forbidden to enter New York City within 20 
days of the date of sailing, or 15 days after the last case of sickness or 
death on the vessel by which they had come, nor might such persons 
bring in any baggage until it had been purified. This act recognizes 
for the first time the existence of vessels "navigated by steam" and 
subjects them to "such length of quarantine and such regulations 
as the health officer shall designate." It also extended the provisions 
of the act to all diseases which the board of health deemed pestilential, 
contagious, infectious, or otherwise dangerous to the health of the 
city. 

At about the same time an act was passed 57 which, recognizing 
the fact that an epidemic of infectious disease had rendered com- 
munication with infected parts of the city dangerous, and that it might 
so happen again, permitted the service by mail of notices of protest 
or demand whenever the board of health should prohibit communica- 
tion with those parts of the city; and the next year, 58 the registra- 
tion of such notices was required in a book to be kept by the clerk 
of the city or county of New York. 

The law of 1823 reached the high tide of stringent quarantine 
restrictions in New York, yet the friends of quarantine demanded 
even stricter laws: "Our health laws, which now are perhaps of too 
general application, .... ought to be limited more particularly 
to the West Indian ports and islands, against which they should 
be made more rigid than at present." The same writer thought that 
direct intercourse with the West Indies should be entirely prohibited 
during the five summer months; that the existing system of quarantine 
was a burlesque and totally inefficient; 59 that " quarantine ought to 
be, as in other countries (e. g., Marseilles), an institution essentially 
military." 60 "All schemes, however, will have but a partial effect so 

" 1823, ch. 216. > 8 1826, ch. 17. soTownsend, op. cil., pp. 228, 229. 

6 ° Cf. S. C laws, 1797,-ch. 1672; 1809, ch. 1944; infra, Appendix A. 
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long as our country is unprovided with a national code of quarantine 
laws." 

From this time on, the modifications of the quarantine laws tended 
gradually toward greater freedom and simplicity, toward a relaxing 
of existing laws rather than a stricter system. In 1830 61 the health 
officer, at his discretion, might allow "any healthy person, arriving 
from sea in a healthy vessel, and who had not been exposed to any 
infectious or contagious disease during the last 15 days preceding 
such arrival at quarantine, to come to the city without baggage," 
even if he came from the dreaded West Indies; in 1831 62 vessels 
leaving West Indian or American ports between Cape Henlopen and 
the equator before July 1, and which had proceeded thence to healthy 
ports in Europe and had had no case of yellow, pestilential, or infec- 
tious fever on board during the voyage, might be allowed to come to 
their wharves after such quarantine and cleansing as the board of 
health might designate. A further amendment in 1836 63 enlarged 
the list of places from which vessels might be permitted to approach 
their wharves. By 1839 64 the mayor, resident physician, and com- 
missioner of health were constituted a board of appeal from the 
directions or regulations of a health officer, possibly too zealous, 
with power to grant such relief as might seem expedient or proper. 
Up to this time the discretion of the health officer had been practically 
unlimited in many matters and offered opportunity for grave abuses, 
particularly in regard to the licensing of lighters and granting permits. 6 * 

In 1846 petitions were presented to the legislature signed by many 
residents of New York City, complaining of the grievances incident to 
the existing quarantine laws. A committee of the House was 
appointed to investigate conditions and propose a new law. During 
the progress of this investigation the embers of the old quarrel among 
the doctors as to the origin of yellow fever burst out anew; both 
parties appeared and advanced their views, for and against quarantine. 
In their report the committee diplomatically found that the "quaran- 
tine regulation should be as perfect as human skill can devise with as 

61 1830, ch. 333. «» 1836, ch. 230. 

** 1831, ch. 304. «♦ 1839, ch. 114. 

s s "The lighterage and care of quarantined goods may now be counted among the partisan political 
spoils in the Empire State. And the management of that item of quarantine service has long been such 
as to endanger the public health and greatly embarrass and tax commerce." — Proceedings Third Natl, 
Quarantine and Sanitary Convention, 1859. 
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little embarrassment to commerce as is consistent with wise caution for 
the public health." They recommended that large discretion should 
be given the health officer, who should be a man of science and medical 
skill, and that there should be opportunity for appeal from his decisions; 
that the state of the vessel should be considered most important; 
and that healthy persons should be allowed to come at once to the 
city. They concluded that quarantine was invoked chiefly against 
yellow fever, cholera, and smallpox; that experience had proved 
vaccination to be the greatest preventive against the general prevalence 
of smallpox, more efficient than quarantine; that the value of quaran- 
tine as against cholera was doubtful. 66 

Following these recommendations a new law was enacted 67 
renewing the general features of quarantine, but permitting vessels 
which were free from sickness, upon giving proofs that the port of 
departure had been free from infection at the time of sailing, to come 
to the wharves to discharge their cargoes after obtaining a permit 
from the health officer and permission from the board of health. 
It also gave to the health officer authority to require vaccination. 

The law of 1850, while embracing provisions for the port as well as 
for the city of New York, was concerned chiefly with local conditions. 68. 
The only additional quarantine provisions were the grant of power 
to the mayor to issue a proclamation against an infected place, after 
which vessels from that place must undergo a quarantine of thirty 
days; and the grant to the board of health to regulate at their 
discretion internal intercourse with such places, whether by land or 
water. 

Quarantine laws for the port of New York, therefore, during the 
second period made no great advances in principle or in method. 
The culmination of strict and detailed measures was reached in the 
law of 1823. Toward the close of the period there was a tendency 
to relax the extreme strictness of the measures which had obtained 
twenty years earlier. 

Meanwhile quarantine legislation for the state outside of the port 
of New York did not advance beyond the provisions of the early 
laws 69 until 1832. New York City was considered the guardian 

« Report Com. N. Y. House on Quar. Laws, 1846. 

67 1846, ch. 300. 6S 1850, ch. 275. *> 1801, ch. 86; supra, pp. 6, i<x 
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of the entire state and quarantine for the port of New York sufficient 
protection, 70 but in 1832 disease found other means of ingress. In 
that year cholera was brought to Quebec and Montreal by immigrants 
from infected European ports, and from those cities, following the 
path of the immigrants up the St. Lawrence River and along the 
Great Lakes, entered the state of New York from the north. On 
June 22 an emergency measure, limited to February, 1833, was 
passed, 71 giving the governor power to proclaim quarantine against 
places in Canada, the United States, or elsewhere, in which Asiatic 
cholera or other malignant disease was known to exist. It was 
made the duty of the common council of every city, the board of 
trustees of every village, in which there was not already a board of 
health, in counties bounded by the Great Lakes, the St. Lawrence 
River, Lake Champlain, or the Hudson River, or bounded or inter- 
sected by any canal, upon issuance of the governor's proclamation, 
to appoint forthwith a board of health and a competent physician as 
health officer. These local boards were to determine the length of 
time, the place and mode in which quarantine should be performed; 
to prescribe the duties of the health officer; to make regulations for 
the treatment and purification of persons and vessels detained, and 
the manner of their discharge; for the regulation of intercourse with 
infected places; and for the apprehension, separation, and treatment 
of immigrants and persons having no fixed residence in the state. 
They were also to make regulations for the suppression of nuisances 
and such other regulations as were necessary for the preservation of 
the public health. 72 They were to procure suitable places for the 
sick and, if necessary, supply medical aid, attendance, and provisions. 
And they were empowered to issue warrants for the removal of 
persons not otherwise subject to the regulations adopted. In other 
counties than those indicated the local authorities might institute 
boards of health if in their judgment it was expedient. The governor 
was empowered to appoint agents to investigate the causes of the 
disease in both the United States and Canada, and the best methods 
of prevention. 

'° See preamble to 1799, ch. 70; supra, p. 9. 
»■ 1832, ch. 333. 
" Supra, p. 17. 
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c. third period, since 1 85 5. 
As the chief effort of the first period had been to exclude yellow 
fever, and of the second to exclude cholera, or prevent its spread, so 
the chief effort of the third period is toward efficiency of administra- 
tion. As the means employed for the first object was quarantine and 
for the second the development of local boards, so the chief means 
for this third object is centralized supervision and control. 

1. Legislation for New York City. 

The first part of this period was coincident in New York City 
with the rise of Tammany Hall to its most flourishing state. As has 
been shown, 73 the law of 1850 placed almost unlimited power in the 
hands of the "city inspector" to carry out the regulations of the 
mayor and council acting as a board of health and even to execute 
orders of his own making. The city inspector did not long hesitate 
to take advantage of the political power placed in his hands by the 
appointment of subordinates; graft was easy, and incompetence and 
inefficiency well paid. The condition of matters relating to health 
in the city grew steadily worse. By 1859 a committee of the Senate, 
appointed to investigate the health department, reported that "as at 
present organized, the health department does not accomplish the 
object for which it was intended," and recommended a board of 
health composed in part of members of the medical profession, with 
a physician-superintendent of public health as chief executive officer, 
and a qualified practitioner as subordinate sanitary officer in each 
ward. 74 No action was taken by the legislature and things went 
on from bad to worse. 

A vivid picture of conditions in 1865 is given in the autobiography 
of Andrew D. White: 

The condition of things in the city of New York had become unbearable; the 
sway of Tammany Hall had gradually brought out elements of opposition such as before 

that time had not existed The city system was bad throughout; but at the very 

center of evil stood what was dignified by the name of the "Health Department." At 
the head of this was a certain Boole, who, having gained the title of "city inspector," 
had the virtual appointment of a whole army of so-called "health inspectors," "health 
officers," and the like, charged with the duty of protecting the public from the inroads 
of disease; and never was there a greater outrage against a city than the existence of 
this body of men absolutely unfit both as regarded character and education for the 

« Supra, p. 16. " Report N. Y. Senate Com., 1859. 
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duties they pretended to discharge. Against this state of things there had been devel- 
oped a "citizens' committee," representing the better elements of both parties — its 
main representatives being Judge Whiting and Mr. Dorman B. Eaton — and the 
evidence these gentlemen exhibited before the committee on municipal affairs, at 
Albany, as to the wretched condition of the city health boards was damning. Whole 
districts in the most crowded wards were in the worst possible sanitary condition. 
There was probably at that time nothing to approach it in any city in Christendom 
save, possibly, Naples. Great blocks of tenement houses were owned by men who 
kept low drinking-bars in them, each of whom, having secured from Boole the position 
of "health officer," steadily resisted all sanitary improvements or even inspection. 
Many of these tenement houses were known as "fever nests;" through many of them 
smallpox frequently raged, and from them it was constantly communicated to other 
parts of the city. Therefore it was that one morning Mr. Lainbeer, the only Republican 
member from the city, rose, made an impassioned speech on this condition of things, 
moved a committee to examine and report, and named as its members Judge Munger, 
myself, and the Democratic senator from the Buffalo district, Mr. Humphrey. 

The examination was long and complicated, and "brought to view 
a state of things even worse than anything any of us had suspected." 
As the other two members of the committee were not re-elected 
there was no report, 

but the committee on municipal affairs having brought in a bill to legislate out of 
office the city inspector and all his associates and to put in a new and thoroughly 
qualified health board, I made a carefully prepared speech, which took the character 
of a report. The facts brought out were enough to condemn the whole existing system 
twenty times over. By testimony taken under oath, the monstrosities of the existing 
system were fully revealed, as well as the wretched character of the "health officers," 
"inspectors" and the like .... their appointments being made not to preserve the 
public health but to carry the ward caucuses and elections. 

As a result of this exposure, an act was passed 75 for the creation of 
the "Metropolitan Sanitary District," embracing the same territory 
as the "Metropolitan Police District" already established. In 
control of health matters within the district was a "Metropolitan 
Board of Health." This board was composed of nine persons: 
four "sanitary commissioners" appointed by the governor and Senate, 
three of whom must be physicians, and one a resident of Brooklyn; 
the health officer of the port; and the four Metropolitan Police Com- 
missioners. The board was given power to create a chief executive 
office, entitled the "Sanitary Superintendent's Office," and to appoint 
an experienced physician to fill it; also two assistant superintendents; 
and sanitary inspectors, not to exceed 15, 10 of whom must be 
physicians; also clerks and servants as necessary. From time to 

» 1866, ch. 74. 
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time they might engage the services of a sanitary engineer. Reports 
in writing were required weekly from the superintendents and inspect- 
ors. All authority, duty, and power for the purpose of preserving 
or protecting life or health or preventing disease exercised by the 
former boards of health, commissioners of health, or city inspector 
of New York, Brooklyn, or anywhere within the district, were now 
conferred upon the new board ; and the existing boards, city inspectors' 
office and all adjuncts thereto abolished. Besides transferring all 
existing powers to the new board, the legislature vested in it wide 
quasi- judicial and summary powers for the abatement of nuisances; 
thus it might issue warrants, compel witnesses, administer oaths, 
and determine a question upon a hearing after notice to the inter- 
ested party; it might enforce its own orders over sewerage, drainage, 
ventilation, noxious trades, over premises, buildings, vehicles, vessels, 
and infected articles and places; it might enact, alter, amend, or 
annul by-laws, rules, and regulations for the protection of health and 
the subjects mentioned above, but all such ordinances must be 
published before being put into effect. In the " presence of great and 
imminent peril to the public health .... by reason of impending 
pestilence," it was made the duty of the board to " take such measures 
and to do and order and cause to be done such acts and make such 
expenditures for the preservation of the public health, as it may 
in good faith declare the public safety and health to demand, and 
the Governor of the state shall in writing approve," but the exercise 
of this extraordinary power for expenditure required, besides the 
governor's assent, the written assent of six members (two-thirds) 
of the board. The law required mutual information and co-operation 
between the board of health and the quarantine officials for the 
prevention of the spread of disease and the protection of life and 
health, and between the board of health and the police board for 
the enforcement of sanitary rules, regulations, and orders; and mutual 
information and useful suggestions between the Metropolitan Board 
and local boards throughout the state. As far as possible without 
serious expense, the board was required to gather such information 
relating to disease and health as might be useful in the discharge 
of its duties and contribute to the promotion of health in the state. 
Annual reports containing the information so gathered, together 
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with vital statistics, and an account of the actions taken during the 
year, were to be presented to the governor along with suggestions 
for further legislation. The board was authorized to supply facilities 
for gratuitous vaccination and disinfection; to afford medical relief 
among the poor; to remove and isolate cases of contagious disease; 
also to require reports and information from public dispensaries, 
hospitals, prisons, schools, and all other public institutions; and 
when needed also from managers of theaters and other places of 
resort and amusement. An amendment within two months' 6 
interpreted the powers of the board to include the ordering and 
enforcing of repairs on buildings; the regulation and control of 
public markets as to cleanliness, drainage, ventilation, and sale of 
improper articles; the removal of obstructions on streets; the regula- 
tion and licensing of scavengers; the prevention of accidents; and 
generally the abatement of all other nuisances. In 1867 further 
amendments" gave the board power to regulate the time and manner 
of driving cattle through the streets; defined more fully the procedure 
to be followed in suits arising under the act; and, on account of 
decisions of the courts denying the right of the board to declare that a 
nuisance which was not such at common law, defined a nuisance as 
embracing not only "public nuisance" as known in common law or 
equity jurisprudence, but also "whatever is dangerous to human life 
or detrimental to health," buildings overcrowded with occupants, 
unprovided with adequate exits, insufficiently supported, ventilated, 
sewered, drained, cleaned, or lighted; "and whatever renders the 
air or human food or drink unwholesome." 

Almost immediately after the organization of the new board in 
the summer of 1866 the cholera again made its appearance, and for 
the last time gained a large foothold in the country. The board of 
health exercised such vigorous measures, however, that the epidemic 
was less serious in New York than on former occasions and there were 
only a few cases. These same vigorous measures, together with the 
animosity of Tammany, soon brought an attack upon the constitu- 
tionality of the act.' 8 Indeed in the four stormy years of its existence, 
the Metropolitan Board was rarely out of court. During that time,, 
however, the sanitary condition of the city was transformed, and 

»<> 1866, ch. 686. " 1867, chs. 700, 956. ' 8 Intra, p. 05. 
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never since has the lower element among the politicians dared to 
debase the health officers to the same extent as previously. 

In 1870 the legislature passed an act for the reorganization of the 
government of New York City. 79 This act created a "health depart- 
ment" consisting of the four police commissioners, the health officer 
of the port, and four health commissioners to be appointed by the 
mayor for five years, two of whom must be practicing physicians. 
In this department there were to be four bureaus: the office of city 
sanitary inspector, of which the incumbent must have been a practicing 
physician for 10 years; the sanitary permit bureau; the street clean- 
ing bureau; and the bureau of records. To the department thus 
created were transferred all powers and duties of the Metropolitan 
Board within the city with power to adopt and alter the ordinances 
of that board as the sanitary code of New York City. 80 

The new charter of New York City in 1873 81 reduced the number 
of members of the board to four: the president of the board 
of police; the health officer of the port; and two commissioners 
of health, one of whom must have been a practicing physician for 
five years. The number of bureaus was reduced to two: the head 
of the first was to be the sanitary superintendent, who must have 
been a practicing physician for 10 years and three years a resident 
of the city, and who was to be the chief executive officer of the depart- 
ment; the head of the other bureau was the register of records. The 
board as so constituted succeeded to the powers and duties of the 
last board and in addition might appoint an attorney. 

The New York City consolidation act in 1882 did not add any- 
thing to the existing health laws, but codified them after the manner 
of revised statutes. 82 

Since that time amendments have increased the number of inspect- 
ors 83 and have increased the powers of the department with regard 
to drainage, plumbing, water supply, cleanliness, ventilation, over- 
crowding, and ordering the vacation of buildings unfit, in their judg- 
ment, for human habitation. 84 

The charter of Greater New York in 1897 made no changes in 

'• 1870, ch. 137, Art. XI. *• 1870, ch. 383. •■ 1873, ch- 335- 

8 * 1882, ch. 410; ch. 2, sec. 41; ch. 3, sees. 47-52; ch. 12, sees. 533-667; ch. 25, sees. 2026-31. 

»J 1885, 1887. 

»< 1887, ch. 84; 1888, ch. 422; 1889, ch. an; 1890, ch. 486. 
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the existing law other than those necessary to adapt it to the new 
conditions; nor have there been any essential changes since that 
time. The law of 1866 as amended in 1866 and 1867 has furnished 
the substantial basis for the duties and powers of board and depart- 
ment ever since that time; it explained these powers and duties in 
great detail and gave ample means for their enforcement; if the city 
of New York is not in proper sanitary condition, the fault lies not 
with the law but in the lack of efficiency and public spirit of those 
called upon to administer the law. 

2. The State Board of Health. 

As has been already seen, the cholera act of 1832 gave the governor 
power to "employ suitable agents to proceed to any part of this 
state, or to Upper or Lower Canada, for the purpose of procuring 
information in relation to the progress of the said disease, and the 
prevention or treatment thereof, or for any other purpose he may 
deem conducive to the public health." Here is found the germ 
of the idea — agents of the state to investigate diseases, especially 
epidemics, as to their causes and the best methods of prevention — 
which later developed into state boards of health. 

After the middle of the nineteenth century the germ theory of 
disease began to be accepted and the need for scientific information 
and advice with regard to matters affecting the public health began 
to be felt. In 1849, during an epidemic of cholera, Massachusetts 
appointed a commission for the sanitary survey of the state, but did 
not follow their recommendation, to establish a state board of health, 
for 20 years, until 1869. 85 After Massachusetts had led the way 
other states were not long in following; within six years seven other 
states had created state boards. In 1872 a number of men 
keenly interested in the public welfare, mainly physicians, formed 
in New York City the "Public Health Association" for the pres- 
entation and discussion of carefully prepared papers upon subjects 
connected with the public health. The necessity of state boards of 
health was urged by Dr. Elisha Harris of New York in a paper before 
the association in 1873 86 and the draft of a law was prepared and 

8 s Infra, p. 57. 

86 "A central source of information and of advisory as well as ultimate authority should be created 
and put into operation in connection with local authorities." — Public Health, i, p. 472. 
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recommended by the association to the legislatures of the various 
states. But the states are notoriously slow to act in health matters 
unless spurred on by impending pestilence, and it was seven years 
before the legislature of New York acted upon the recommendation 
of the association. 

In 1880 87 the state board of health was established by an act 
which followed closely the draft prepared by the Public Health 
Association. The board was to consist of nine persons: three of 
these, called the commissioners of health, of whom two must be 
physicians of seven years' standing, were to be appointed by the 
governor; three, the attorney-general, the superintendent of the 
state survey, and the health officer of the port of New York, were 
ex-officio members; and three were to be chosen by the governor 
from among the commissioners or members of boards of health of 
cities of the state, one from New York City. The expenses of the 
board were to be paid but no compensation allowed except for the 
secretary, who was to be chosen by the board either from among 
their number or otherwise. The duties of the board were threefold: 
to make investigations and collect and preserve information as to 
disease, especially epidemics, and publish the results obtained; to 
collect and preserve vital statistics; and, upon request of the governor, 
"to examine into nuisances and questions affecting the security of life 
and health in any locality;" upon an unfavorable report by the board 
the governor was empowered to order such nuisances abated or 
removed. By a later amendment 88 such an order was made pre- 
sumptive evidence of the existence of the nuisance and a penalty was 
attached for maintaining it after notice of the order for abatement. 

In 1 883 s9 the duties of the board were increased to include, upon 
complaint of three residents, the examination of cases of disease said 
to be caused by overflow and leakage of canals. Upon the report of 
the board that such a nuisance was dangerous to health, the superin- 
tendent of public works was empowered to abate it. 

The first actual power attained by the board was in 1885 90 when 
it was given power to make regulations protecting from contamina- 
tion all public supplies of potable waters and their sources within the 

•' 1880, ch. 322. 8S 1882, ch. 308. 8 » 1883, ch. 291. 

•° 1885, ch. 543; 1888, ch. 52; 1892, ch. 235- 
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state; but even then such regulations were to be in force only after 
approval by the county judge of the county in which the waters were 
situated; and the methods of enforcement were clumsy, no direct 
power being given to the state board beyond ordering the local boards 
to enforce obedience. 

In the same year we find the beginning of supervision by the state 
board over the local boards in the provisions of an act 91 primarily for 
local boards, in which the state board was given power to request 
special meetings of local boards; to take control of the local registra- 
tion of vital statistics whenever it was not being properly made; 
and to compel by mandamus the establishment of local boards and 
the appointment of local officers upon failure of the local authorities 
to act, and the performance of any duty required of local officers 
by the law. In 1888 the board was given the same power to issue 
subpoenas and compel witnesses as judges of the Supreme Court. 92 

By the Public Health Law in 1893, 93 in case any municipal cor- 
poration omitted to establish a board of health, the state board was 
further empowered to exercise the powers of a local board in that 
locality and to appoint a health officer and fix his duties and com- 
pensation until such time as the regular authorities should act. 

From being a purely investigative body, the state board of health 
had gradually acquired executive and quasi-legislative functions until 
it had become an important and powerful body. One more power, 
a quasi-judicial one, was added in 1895 : 94 that of administering 
oaths and compelling witnesses. But the board was unwieldy, the 
duties were performed chiefly by the secretary, and in 1901 it was 
abolished and the state department of health created to fulfil the 
same functions. 95 At the head of the state department of health 
there is a salaried commissioner of health to whom are intrusted 
all of the powers and duties formerly exercised by the state board of 
health. 

Since its establishment, the powers of the department have been 
further increased in various ways, not all bearing directly upon 
health matters. It has received power to examine into the inforce- 

" 1885, ch. 270. " 1888, ch. 146. 

« 1893, ch. 661; cf. Pa. 1885, ch. 37; S. C. 1878, ch. 610. See Appendix A. 

»< 1895, ch. 928. os i9or, ch. 29. 
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ment of the tenement-house laws in cities of the first class; 96 to 
control the discharge of sewage or waste from mills and industrial 
establishments into the waters of the state; 97 and, a most important 
step toward centralization, to appoint the local health officers of all 
municipalities except cities, on the nomination of the local boards 
of health. 98 

3. Local Boards 0} Health. 

At the end of the last period, as we have seen, the law of 1850 
made it the duty of all municipal authorities to appoint a board of 
health and a health officer. Few villages, however, and not all of 
the cities complied with the act, and there was no method of com- 
pelling obedience. There was also a general lack of legislative 
interest until 1867, when, after another visitation of cholera in 1866, 
an amendment to the law of 1850 increased the powers of local boards 
over nuisances. 99 

It had been held by the Supreme Court of New York in 1854 that 
boards of health under the act of 1850 could not sue or be sued 100 and 
that orders for the removal of nuisances could not be enforced by the 
infliction of penalties. 101 The first defect was remedied by the 
amendment of 1867, by which power was given to make orders in 
special cases, and to enforce them by summary abatement. A 
further amendment in 1870 102 permitted local boards of health to 
impose penalties for violations of or non-compliance with their orders 
or regulations, to maintain actions in court to collect such penalties, 
or to restrain by application for injunction. 

In 1881, after the creation of the state board of health, the law 
was again amended. Relations with the state board were established 
by requiring reports to the state board of facts regarding infectious 
and epidemic diseases, and by requiring meetings of town boards at 
the request of the state board. In case of negligence on the part of 
local authorities in appointing boards of health or in filling vacancies 
it became the duty of the county judge to fill such vacancies, but 
this clause has since been declared unconstitutional. 103 All local 

° 6 1901, ch. 283. » a 1903, ch. 383. 

•» 1903, ch. 468. »»' 1867, ch. 790. 

">° P. v. Supervisors Monroe Co., 18 Barb. 567 (1854I. 
■ 0I Reed v. P., 1 Park Cr. 481. "■ 1870, ch. 559. 

"" P. v. Houghton, 182 N. Y. 301 (1905). 
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boards were given increased powers for quarantine and isolation, 
and it was made their duty to provide vaccination for all those needing 
it; to supervise and complete the registration of vital statistics; and 
to make regulations for burial permits. 104 

In i885 IOS a new law for local health authorities was passed, 
repealing previous laws. The substance of the laws as to structure, 
powers, and duties of boards of health were not changed — the changes 
concerned chiefly the relations between the local and state boards. 
Notice of the membership and organization of local boards must be 
sent to the state board; special meetings of city and village boards 
as well as of town boards might be requested by the state board; 
the quality and source of vaccine virus supplied by local boards 
must be approved by the state board; registration of vital statistics 
must be upon forms prescribed; and the state board might by manda- 
mus compel the establishment of local boards and the performance of 
their duties under the act. It was only five years since the establish- 
ment of the state board for purposes of investigation only, yet the 
ideal of "ultimate authority" presented by Dr. Harris in 1873 was 
fast being realized. 

From the passage of this act until the codification of the health laws 
by the Public Health Law in 1893, the only changes of consequence 
were in 1888 106 when local boards were given power to issue sub- 
poenas and compel witnesses like justices of the peace; and in 1892 107 
when all health departments and commissioners were given power to 
enforce an act to prevent the rendering of fat as a nuisance. 

The Public Health Law of 1893 108 codified all the existing health 
laws but did not modify the laws governing localities in any essentials. 
Since that time various minor modifications have been made in the 
structure of the boards in number of members, length of term, etc. ; 
as to health officers, who from 1895-97 were appointed in cities by 
the mayor and council but, before and after those dates, by the board 
of health; 100 but no essential changes were made until 1903, 110 
since which time the appointment of health officers for all municipalities 
except cities has been by the state commissioner upon nomination 

">< 1881, ch. 431. ™> 189*, ch. 661. 

">' 1885, ch. 270. ">» 1895, ch. 584; 1897, ch. 282. 

■°<> 1888. ch. 146. "° 1903, ch. 383. 
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of the local board. The powers and duties of village boards have 
been increased by giving them power to recommend additions and 
alterations to the sewage system, which it became the duty of the 
trustees to carry out only after approval by both the trustees and the 
state board of health; 111 to condemn and destroy infected articles 
made in tenement houses where disease existed; 112 and to require 
hermetically sealed coffins for the transportation of the bodies of 
those who had died of contagious disease. 113 

It will be seen that the changes made in the powers and duties 
of local boards since 1850 are neither many, nor, with few exceptions, 
important; the important fact is found in their increasing dependence 
upon the state authorities. 

4. Quarantine since 1850. 

During the period from 1850 to the present time there have been 
only four laws of any importance bearing upon the subject of quaran- 
tine. The first of these in 1856 114 differed from that of 1850 only 
in the simplification of the classes of vessels subject to quarantine; 
in forbidding the detention of vessels free from infection beyond the 
time necessary for examination, and in giving to the health officer 
authority to vaccinate all persons under quarantine whenever, in 
his judgment, it was necessary for the preservation of the public 
health. 

Yellow fever had been brought in vessels from infected ports 
during nearly every summer, but, since 1822, had been kept from 
gaining any foothold until 1856. During that summer, owing to 
bad management, there were over five hundred cases, all within five 
miles of the quarantine station on Staten Island. This led to a frantic 
demand by the inhabitants of the island for the removal of the station 
to some other place. IlS An act was passed in 1857 116 providing 
for the removal and for securing a new site, but there was difficulty 
in finding a site where the same objections could not be raised, and 
when, in 1858, nothing more had been done about removing the 
station, the Staten Islanders took matters into their own hands, 
invaded the buildings of the hospital, carried out the sick, and burned 

'" 1895, ch. 928. "31899, ch. 211. 

"" 1899, ch. 191. " 4 1856, ch. 147. 

"s Richmond, New York and Us Institutions, p. 190, 1871. " 6 1857, ch. 68. 
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all the buildings. The quarantine officials made use of hulks of old 
vessels until the legislature should take further action. 

In 1863 117 the legislature passed a law putting the whole quaran- 
tine establishment upon a new basis. It was to consist of a boarding- 
station, an anchorage for vessels, a floating hospital, docks and 
wharves, and residences for officers and men. Three commissioners 
of quarantine, appointed by the governor for three years, were to 
be the custodians of the establishment, with general oversight of the 
erection of the new buildings, docks, wharves, and floating hospital. 
Certain small islands in the outer harbor were enlarged for the accom- 
modation of the necessary buildings. By amendment in 1865 the 
commissioners were given also power to make rules and regulations 
for the protection of the quarantine establishment and for the govern- 
ment of the employees. A health officer, a physician of 10 years' 
practice appointed by the governor, was to execute the law, with 
power to appoint or dismiss at pleasure two assistants and such other 
employees of the floating hospital and boarding-station as might be 
found necessary, and, together with the commissioners of quarantine, 
to license lightermen, stevedores, and others. Quarantine of vessels 
was limited to those from an infected port, or with an actual case of 
quarantinable disease on board or during the voyage, although vessels 
from southern or suspected ports were subject to examination. For 
the first time a list of quarantinable diseases was embodied in the 
law, and consisted only of yellow fever, cholera, typhus or ship fever, 
smallpox, and any "new disease of a pestilential nature" at the 
discretion of the health officer and commissioners. No well persons 
might be detained longer t han necessary to secure cleanliness, unless 
recently exposed to smallpox, when they might be vaccinated and 
detained "until the vaccine should have taken effect." Merchandise 
from infected ships was divided into three classes: the first subject 
to an obligatory quarantine and purification; the second, to quarantine 
at the option of the health officer; and the third, exempt from quaran- 
tine. In addition to executing these provisions of the law, it was 
made the duty of the health officer "in the presence of immediate 
danger to take the responsibility of applying such additional measures 
as may be deemed indispensable for the protection of the public 

■" 1863, ch. 358. 
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health." He was also given power to detain and require the purifi- 
cation of vessels in an unhealthy state, although without an actual 
case of quarantinable disease on board. He might call upon the 
metropolitan police to aid him in any emergencies. Later, in 1865, 118 
police were appointed to serve directly under the health officer. 

This law of 1863 continued until 1892 with the amendment of 
certain details in 1865, 1866, and 1867, and became the model for 
quarantine laws in other maritime states, notably Louisiana. 

The next important act was the supplementary act of 1885, IJO 
passed at the recommendation of the state board of health, 120 which 
made it the duty of the health officer to require bills of health from 
masters of all vessels from a foreign port, countersigned by the United 
States consul at that port, and setting forth in detail the sanitary con- 
dition of both the vessel and the port of departure. This act increased 
the list of quarantinable diseases by the addition of " measles, scarla- 
tina, diphtheria, relapsing fever, and any disease of a contagious, 
infectious, or pestilential character which shall be considered by the 
health officer dangerous to the public health;" and also permitted 
the examination of all persons as to their protection from smallpox 
and their vaccination or detention. 

In 1892, in view of the probable approach of cholera from Europe, 
a new quarantine law was passed 121 which changed the form rather 
than the substance of the law of 1863 and was evidently drawn with 
haste and carelessness. The quarantine establishment was increased 
by a stationary hospital and such other places and structures as 
might have been authorized by law. The salary of the health officer 
was fixed at a definite amount for the first time and no longer depended 
upon the fees received. The section of the law of 1863 which con- 
ferred extraordinary powers in time of danger was copied verbatim 
and became shortly the subject of great discussion. 

In early September several steamers arrived from Hamburg, 
where cholera was raging, with cases on board. The floating hospital 
and those on Swinburne and Hoffman Islands were not sufficient 
to hold all the passengers detained. The health officer, overriding 
the protests of the local board of health, landed the sick and those 

1,8 1865, ch. 592. "° Report Stale Bd. H., 5, p. 23. 

"» 1885, ch. 534. "■ 1892, ch. 486. 
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detained on account of exposure on Fire Island in the town of Islip. 122 
Immediately a double storm burst about his head, on one side from 
those detained, on account of insufficient accommodations, exposure, 
and personal loss; on the other from the inhabitants of the town in 
which the suspected passengers had been landed. Suits were brought, 
but the action of the officer was sustained in the case of Young v. 
Flower 123 and the others were dropped. In the codification of the 
health laws in 1893 the section conferring extraordinary powers "in 
the presence of immediate danger" has been reaffirmed with the 
addition of the words: "of which he shall be the judge." 

Since 1892 there has been no important change in the quarantine 
law. In 1900 the floating hospital was abolished and vessels from 
all domestic ports were made subject to examination and detention. 
Also the provision allowing vessels subject to quarantine to put again 
to sea without breaking bulk was withdrawn. 

Reviewing the quarantine legislation of the past sixty years, we 
find many changes in the quarantine establishment. The present 
laws go less into detail as to the list of places, seasons of quarantine, 
and methods of purification. Healthy persons and healthy vessels 
are no longer made to undergo an arbitrary quarantine, the unneces- 
sarily stringent requirements of 1823 have been abolished, the broad 
principle of exclusion of infected persons and things alone remains. 
The quarantine of the port has been since 1863 under the manage- 
ment of officials entirely separate from those who control the local quar- 
antine of the city and the isolation and removal of cases of infectious 
disease. 

5. Legislation with Regard to Vaccination. 

There is another phase of legislation to be considered in the fight 
of a state against disease: that which is concerned with the theories 
of preventive medicine or serum therapy. These theories began 
to be noticed by the legislature in the latter part of the eighteenth 
century and are likely to prove the instigating cause of the chief laws 
of the future. The first instance of the practice of these theories 
had been the inoculation for smallpox, which had been extensively 
practiced in Massachusetts. 124 In New York the practice was for- 

Ia » Review of Reviews, 6, pp. 262, 343, 393, 654, 729. 

■« 27 N. Y. Supp. 332 (1893). "4 Injra, p. 47. 
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bidden within half a mile of any dwelling-house in Corllandt 
Manor, Westchester County, from 1763 to 1785 ; I2S and entirely 
forbidden at any place in the state for a few months during 1778. 126 
The modern practice of vaccination, as orginated by Jenner, was 
first introduced into New York by Dr. Valentine Seaman early in 
the nineteenth century; 127 but there was no legislative recognition of 
the new theory until 1844 when a "Vaccine Institution" was incor- 
porated. 128 In 1846 the health officer was allowed to vaccinate any 
person on a vessel at quarantine whenever he thought it necessary, 129 
and a similar power has been given in all quarantine laws since that 
time. In i86o' 3 ° school boards and trustees were directed to exclude 
from the common schools any child who had not been vaccinated, 
with power to provide free vaccine virus for children whose parents 
were not able to procure it. They might appoint a physician who 
should ascertain the facts as to the vaccination of children of school 
age, provide the pure virus, and give certificates which should be 
evidence of compliance with the law. The provisions of this law 
were continued in the Public Health Law in i893.' 31 

In 1895 the constitutionality of the law was attacked in the case 
of Walters 132 but was upheld upon the ground that a common-school 
education was a privilege and not a right, and that, since this privilege 
was created by legislative enactment, the state could require vaccina- 
tion as a precaution essential for the preservation of the public heath. 

There has been no change in the law regarding vaccination since 
that time. New York has never taken so advanced a stand as to 
require the vaccination of all persons within the state. 133 

It may not be inappropriate to forecast the future of health legis- 
lation in New York as indicated by the present tendencies. Up to 
1880, when the state board of health was established, there were no 
pathological investigations under state auspices. As has been seen, 
the primary function of the state board of health was to investigate 
the causes of disease, and, although other functions have been added, 

"5 1763, ch. 1213; 1767, ch. 1332; 1775, ch. 172s. 
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this remains an important object of the department. To the purely 
investigative work of the department have been added the manu- 
facture and distribution of various antitoxins. In this connection, it is 
interesting to note progress as indicated by the appropriations made. 
In 1880, upon the establishment of the state board, the expenses of 
the board were limited to $15,000 for all purposes; in 1907, 134 aside 
from salaries, equipment, and traveling expenses, $18,000 was appro- 
priated for the Cancer Laboratory, $18,000 for the manufacture of 
antitoxins and investigations of other serums, $10,000, for the establish- 
ment of a hygienic laboratory, and the use of the Bender Laboratory, 
$7,500 for the suppression of epidemics, and $1,000 for a travel- 
ing tuberculosis exhibit and the sanitary instruction of health 
officers — a total of $54,500. The stress laid upon the manufacture 
and use of antitoxins leads clearly to the opinion that the legislation 
of the future, besides endeavoring to exclude diseases by means of 
quarantine, and to limit their spread by increased efficiency of adminis- 
tration in regard to sanitary conditions, will furnish means to fortify 
the individual to resist attacks of disease as far as the progress of 
medical science allows. Pointing toward this has been the legislation 
with regard to vaccination ; the tendency of both medicine and legislation 
is toward preventive as well as curative measures. Possibly the time 
will come when the legislature, going beyond the roll of honor estab- 
lished by law in Louisiana for the board of health which should exclude 
infectious diseases, 135 will establish punishments for a board of 
health of a city which permits disease to become epidemic within its 
limits. Indeed, already in Massachusetts penalties are prescribed 
for a city which does not erect an isolation hospital at the request of 
the state board. 136 

'« 1907, chs. 577, 578. 
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CHAPTER 2. 
LEGISLATION IN MASSACHUSETTS. 

Legislation in Massachusetts does not, as in New York, fall 
into distinct periods. Local government was so soon established 
and bore so important a part in the life of the colony that it absorbed 
the functions commonly performed in other colonies and states by the 
central government. This was true in regard to health as in other 
matters. 

From the beginning of the Plymouth settlement the colonists had 
suffered as much from sickness as from the hardships incident to a 
new country. Even before the arrival of the colonists at Plymouth 
the Indians of that neighborhood had been nearly exterminated by a 
frightful epidemic, possibly smallpox, in 1618. There was such an 
epidemic of smallpox in 1631 which destroyed entire villages. In 
1630 and again in 1654 a general fast was ordered on account of 
smallpox and fevers. But smallpox, although one of the most fre- 
quent causes of epidemics in Massachusetts, was not the only one. 
The long voyage across the Atlantic in badly equipped and poorly 
provisioned ships often induced ship fever or typhus, and tropical 
neighbors in the West India Islands soon sent the scourge of yellow 
fever. Against such enemies the weapon of quarantine was used 
at a very early day — less than 30 years after the first permanent 
settlement was formed. 

A. QUARANTINE LEGISLATION. 

In Massachusetts, as in New York, the first quarantine was 
performed upon orders in council. John Winthrop, in his contem- 
porary history of those early days, 1 tells that in 1647 there was "a 
great mortality, that in Barbadoes there died six thousand, and in 
Christopher, of English and French, near as many, and in other 
islands proportionable. The report of this coming to us by a vessel 
which came from Fayal, the court published an order " 

1 Winthrop, Hist. New Eng., 2, p. 313. 
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This order was probably the first quarantine regulation on the North 
American continent, and as such deserves to be given in full: 

For as much as this Court is credibly informed yt ye plague, or like greivos infectious 
disease, hath lately exceedgly raged in ye Barbadoes, Christophers, and other islands 
in ye West Indies, to ye great depopulatg of those, it is therefore ordred, yt all our 
own or othr vessels comeg from any pts of ye West Indies to Boston harbor shall 
stop and come to an anchor before they come at ye Castle, undr ye poenalty of ioo£, 
and that no pson comeing in any vessell from the West Indies shall go a shore in any 
towne. village, or farme, or come within foure rods of any othr prson, but such as 
belongs to the vessels company yt hee or shee came in, or any wayes land or convey 
and goods brought in any such vessels to any towne, village, or farme aforesaid, or 
any othr place wth'n this jurisdiction, except it be upon some island where no inhabitant 
resides, without licence from ye councell, or some three of them, undr ye aforesaid 
poenalty of a hundred pound for evry offence. 2 

Nearly two years later we find "The Court doth think meete 
that the order concerning the stoping of West India ships at the Castle 
should hereby be repealed, seeing it hath pleased God to stay the 
sickness there." 3 In spite of the precautions observed, however, 
malignant fever, probably yellow fever, was epidemic in 1647 and 
again in 1665. 4 

A similar quarantine order, called a warrant, was issued in October, 
1665, 5 on account of the great plague in London, forbidding vessels 
from England to pass the castle until permitted to do so by the 
governor and major-general. The same temper of mind was shown 
which a hundred years later cropped out in the order to "trust in 
God and keep your powder dry;" in this case the quarantine was 
ordered "that so wee may be found in all due ways subservient to 
Providence for the preventing infection by the pestilence" and was 
followed by the ordering of a day of humiliation and prayer. 

Selectmen of towns, too, under the very general authority con- 
ferred upon them sometimes made orders regarding sickness, as 
when the selectmen of Salem in 1678 ordered a certain person sick 
of smallpox not to come abroad for three weeks. 6 

Following the devastation by the "Barbadoes distemper" in 
Philadelphia in 1699, the colony of Massachusetts, as well as that 
of Pennsylvania, passed a quarantine law early in 1700. Owing 
probably to the presence of the proprietary, William Penn, in his 

" Records of the Colony of Mass. Bay in New Eng., 2, p. 237. 3 Ibid., 2, p. 280. 

* Report Mass. Sanit. Commis.; Webster, Hist. Epid. Dis. 

1 Records of Colony of Mass. Bay, 4, p. 280. • Report Mass. Sanit. Commis., p. 48. 
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province at the time and to his strong personal influence with the 
home government, the Pennsylvania law did not meet the fate of 
the Massachusetts attempt, which was disallowed in Privy Council 
at the request of the Lords of Trade. The attempted law was quite 
similar to the quarantine order of 1647. It forbade ships from 
infected ports to come above the castle of any port of the colony 
without a license from the governor or two justices, nor to suffer any- 
one to land nor to board the vessel under penalty of ^100. The 
reasons given for the disallowance were: 

There is no such act as this (that we know of) in any other of his Majesty's planta- 
tions; And by the uncertain interpretation that may be put upon the terms Conta- 
gious, Epdemical. and Prevailing Sickness, we think it may be liable to great abuses; 
The penalties thereby inflicted seem to us too high. And we are therfore humbly 
of opinion that the inconvenience thereby intended to be prevented may be better 
provided against by order of the Governor and Council from time to time than by 
any standing Act of the General Assembly. 

Two years later, however, the subject was again taken up and the 
law then passed became the basis of all further quarantine legislation 
in Massachusetts. 7 This law really consisted of two parts, each of 
which was followed by a series of laws : one part was concerned with 
land quarantine, removal, and isolation; the other with maritime 
quarantine. By the first part selectmen of towns were empowered 
to preserve the health of the inhabitants by removing and isolating any 
persons, whether inhabitants of the town or coming from abroad, 
who were sick with or "late before have been visited" with plague, 
smallpox, pestilential or malignant fever, "or any other contagious 
sickness, the infection of which may probably be communicated to 
others." "Housing, nurses, tendance and other necessaries" might 
be impressed upon warrant of a justice of the peace. Expenses were 
to be paid by the patient if possible, otherwise by the town to which 
he belonged. 

In the other part of the law, concerned with maritime quarantine, 
it was enacted that upon notice or information to any justice of the 
peace of the arrival in a port or harbor of his county of a ship with 
persons, whether seamen or passengers, visited with plague, smallpox, 
pestilential or malignant fever during the voyage, or from a port where 
such sickness was common he should " forthwith take care to prevent 

? 1701-2, ch. 9. 
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and restrain" all such persons from coming on shore, or if already 
on shore to send them on board again, and to restrain others from 
going on board; and to that end he might make out a warrant to the 
sheriff or constable. Information of such action was to be sent to 
the governor, who, with the advice and consent of the council, was 
to make such further orders therein as he thought fit for prevent- 
ing the spread of infection. 

Following first along the line of quarantine legislation with regard 
to vessels bringing disease, we find that in June, 17 16, a committee 
of the council 8 was appointed to investigate a suitable place for a 
hospital for contagious diseases, and that in August, 1717, 9 a part 
of Spectacle Island was bought for that purpose and a "province 
hospital" erected. 

A law in 171 7 10 referred to the fact that such a province hospital 
had been erected and directed the keeper of the lighthouse and the 
commanding officer of Castle William to order masters of vessels 
with infectious sickness to anchor near the hospital for the removal of 
the sick and of infected articles. No vessel was to leave the anchor- 
age, nor any person, nor any part of the cargo to be put on shore 
without leave obtained from the governor and council or from two 
justices of the peace and the selectmen of Boston. If any vessel 
with infectious sickness arrived at any other port of the province the 
justices and selectmen were empowered to order it to the province 
hospital unless such order would cause great damage, in which case 
they were to take measures according to the act of 1 701-2. No 
penalty was attached to this last clause until 1757." 

With minor changes in the wording necessitated by the transfer 
of the province hospital from Spectacle to Rainsford Island, with 
the addition to the powers of the selectmen of compelling answers to 
questions under oath, and of requiring a written permit before vessels 
which had been detained could leave quarantine, this law was 
renewed from time to time, and became the basis of the permanent 
law of 1797. That it was not fully adequate to meet all the exigencies 
which might arise was shown by the passage of an act in 1721-22, 12 
limited to three years, which, after stating that the plague was preva- 

8 Council Records, 10, pp. 122, 123. 

9 Council Records, 10, pp. 141, 142; Acts and Resolves of the Province of Mass. Bay, 2, note, p. 95. 

10 1717-18, ch. 14. " 1757, ch. 13. " 1721-22, ch. 3. 
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lent in France and the ports of the Mediterranean, ordered a quar- 
antine of 40 days for all vessels from those ports, forbade them 
to unlade their cargoes, and made a refusal of the captain to observe 
the quarantine a capital offense. The inadequacy of the existing 
laws was further shown by the passage of a temporary resolution 
on account of the epidemic of yellow fever in Philadelphia in 1793. I3 
This resolution requested the governor to issue a proclamation 
requiring sheriffs, selectmen, and others to take effectual measures to 
prevent the introduction and spread of the disease and "whereas 
.... the existing laws may not be fully competent to justify the 
measures necessary to be adopted on the present alarming occasion," 
it authorized selectmen to appoint a health officer and gave them 
power to detain and examine persons and goods suspected of infection. 

The other portion of the act of 1701-2, giving power to selectmen 
of towns to remove, isolate, and provide for persons sick or infected 
with contagious disease, intended particularly to prevent the spread 
of smallpox, served its purposes only moderately well. Smallpox 
was almost always present and had reached epidemic proportions 
four or more times before that act had been passed, i. e., 1639, 
1677, 1678, 1702. On one of these occasions, 1678, the number of 
deaths in the state reached nearly 800. At a later date, 1721, 
more than half of the people of Boston were sick with smallpox. 
In a still later year, 1792, with less than 20,000 population of 
Boston, 10,655 had previously had the disease, 262 left the city, 
and of those remaining who had not had it only 221 escaped ! It is no 
wonder that the population of the city remained stationary during the 
greater part of the eighteenth century! 14 

The fact that smallpox was epidemic in New York in 1739 and 

J 3 Resolve 51, 21 September 1793. 

T 4 The population of Boston in i7iowas nearly 12,000, in 1760 between 15,000 and 20,000, in 1782 
only 12,000. At the time of the first federal census in 1790 it was 18,038. 

In order to appreciate the terrible nature of the scourge of smallpox which visited Boston so many 
times during the eighteenth century it is only necessary to glance at the following table: 



Year 


Population 


No. Cases 


No. Deaths 




n-12,000 

15,684 
i5i5oo(?) 

6,573 civil + soldiery 
13,500 
19,484 


5,089 
4,000 
7,669 
5,646 
5,292 
2,243 
8,348 


850 


1730 


500 




569 




170 




57 (civil ?) See law of 1776, chs. 7, 8 
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not in Boston, nor in other towns in the colony, was doubtless the 
occasion for the law which was passed in that year "to prevent the 
spreading of smallpox." 15 By this law it was made the duty of every 
person coming into any town of the province from any place in the 
neighboring colonies or provinces where smallpox or other malignant 
infectious distemper was prevailing, to notify one or more of the 
selectmen or the town-clerk under penalty of paying ^20. The 
selectman might then warn such persons to remove, and if the 
warning were not heeded within two hours, a justice of the peace 
might issue a warrant to the constable to remove them and their goods 
by force. A second offense was to be punished by the forfeiture of £100. 
Nor were the inhabitants to entertain any person so warned to depart. 
Selectmen were authorized to appoint "meet persons" to attend at 
ferries and other places with power to examine suspected travelers 
and to hinder them until licensed by a justice of the peace of the 
county or the selectmen of the town. 

The law was re-enacted three years later 16 with the addition of 
the requirement that heads of households should at once notify the 
selectmen of any case of smallpox in their families and should also 
hang out a red flag, to be displayed until the selectmen should pro- 
nounce the house thoroughly cleansed; but these provisions were 
inoperative " if more than twenty families were known to be visited 
with the smallpox at one and the same time." As so amended the 
law was repeatedly renewed until its repeal by the act of 1797. I7 

In 1751 18 an addition was made to the original law of 1701-2, 
giving to any justice of the peace the power to issue a warrant, upon 
representation of the selectmen, requiring the sheriff to secure sus- 
pected baggage or goods and to detain it until due inquiry should be 
made by the justice; if it appeared probable that the goods was 
infected with plague, smallpox, or other malignant contagious dis- 
temper a second warrant might be issued for its removal to a safe 
place and its disinfection. In case of opposition, force might be used; 
and if needful, upon a warrant, storage might be impressed. 

The two parts of the act of 1 701-2, marine and land quarantine, 
with the additions along each line were united in a single law in 

J s 1739, ch. 1; Webster, Hist. Epid. Dis., i, p. 216. T f 1797, ch. 16. 

16 1742-43, ch. 17. l8 1751-52, ch. 12. 



46 Susan Wade Peabody 

1797. I9 This law continued unchanged the essential powers con- 
ferred by the earlier laws with regard to quarantine by land and by 
sea, isolation, and removal. There was added to these an important 
section in accord with the resolve of 1793 enabling each town, when- 
ever it was thought necessary, to choose and appoint a health com- 
mittee of from five to nine persons, or a health officer. 20 

Up to this time the fight against disease in Massachusetts had 
been almost exclusively against smallpox, as in New York against 
yellow fever. Except for the epidemics of "malignant fever" in 1647 
and 1665, and a fever "brought from Barbadoes" in 1693, 21 which 
were probably yellow fever, the disease did not reach Boston until 
the widespread epidemic of 1798. In that year it spread over the 
entire country, and was brought to Boston in infected ships. There 
were about three hundred cases, at first chiefly along the wharves, 
but spreading thence to the better residence portions of the town and 
among those living " adjacent to the mill pond." These facts together 
with the comparative immunity of those living on higher ground led 
the majority of the doctors to accept the "non-contagious" theory of 
the origin of the disease and to find the causes in "marsh exhalation 
and human effluvia," or in "many green hides in a state of putre- 
faction stored near the wharves." 22 They recommended the con- 
struction of aqueducts and sewers, the removal of privies, grave- 
yards, and nuisances, and " every attention and care to the preserva- 
tion of cleanliness, indoors and out," also the cleansing of ships 
with lime; "less of ardent spirits, more of soap and water should be 
recommended and enjoined for ships' use." 

Following the recommendations of the physicians the legislature 
in 1799 passed special acts for the towns of Boston 23 and Salem 24 
creating boards of health in those towns with ample power over 
nuisances 25 as well as over quarantine. Under the sections on quaran- 
tine whenever in their judgment the safety of the inhabitants demanded 
the board of health was "required and empowered" to cause any 
vessel from any port "to perform quarantine under such restrictions, 
regulations, and qualifications as they may judge expedient." Within 

'• 1797, ch. 16. " Supra, p. 44; infra, p. 52. " Memorial Hisl. Bast., 4, p. 532. 

aa Brown, prize essay on Yellow Fever in Boston, 1801; Report of Mass. Sanit Commis. 
" 1799, ch. 10. " 1799, ch. 14. •' Infra, p. 53. 
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a few months the legislature passed a general law in addition to that 
of 1797 giving similar power to the selectmen of any seaport town; 
or if there were a board of health or health officer in the town, to 
such board or officer. As so amended the law remained in force 
without alteration until the Revised Statutes were published in 1836. 2( > 
At that time, while the wording was made more concise and was 
modeled after the wording of the act of 1816 for Boston, the essential 
powers of local boards over quarantine, both by sea and by land 
and including isolation and removal, were not altered, and they 
have continued unchanged through the General Statutes of i860 27 
and the Public Statutes of 1882. 2& Amendments since the latter 
date 29 have included diphtheria and scarlet fever with smallpox 
in the list for which a house-holder or physician must notify the 
board of health or the selectmen, and have included a requirement for 
disinfection in a manner approved by the board. 

The quarantine provisions for the towns under special laws, later 
cities, have suffered so few changes that it will not be necessary 
to consider them apart from other powers of boards of health in 
towns and cities. 

B. SPECIAL LEGISLATION AGAINST SMALLPOX: INOCULATION 
AND VACCINATION. 

Quarantine, however, was not only the weapon used in the fight 
against smallpox. As early as 1721 "prodigious excitement" had 
been stirred up over a new practice, that of inoculation for smallpox. 
This practice had been introduced into England from the East by 
Lady Mary Wortley Montagu and was supposed to induce smallpox in 
a mild form, rendering the subject immune to further attacks ; it differed 
from the modern practice of vaccination in that genuine smallpox, not 
the modified form known as cowpox, was introduced into the system. 
In April of 1721 smallpox was brought to Boston from Barbadoes. 30 
In June of that year Cotton Mather, who had read in philosophical 
journals of the new practice in England, introduced it into Boston. 
Immediately a bitter controversy arose; the Mathers, father and 
son, Dr. Zabdiel Boylston, and many of the ministers were in favor; 

"> 1799, ch. 59 R. S., ch. 21, sees. 27-34. ' s P- S., ch. 80, sees. 62-69. 

■' G. S., ch. 26, sees. 32-39- *» 1884, ch. 98; 1891, ch. 188; 1890, ch. 102. 

3° Mass. Hist. Coll., 32, p. 168; Barry, Hist. Mass. Bay, 1, p. 114; Mem. Hist. Boston, 4, p. 525. 
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Dr. William Douglas and the few physicians of the town generally 
against. There was not only a war of pamphlets, but actual riots 
in which the lives of Cotton Mather and Dr. Boylston were threatened 
The believers in inoculation persisted, however, in their experiments 
and the results were so successful that by 1752 even Dr. Douglas 
was converted. 31 

The matter first came before the legislature in January of 1764, 
when a temporary act for Boston was passed forbidding inoculation 
without a written permit from the selectmen "until thirty families 
are known to be visited with the said distemper at one time, unless the 
selectmen shall give public notice before that time that they have no 
hope to stop the progress of the said distemper." 32 Within a few 
days, by order of the council, an inoculating hospital was established 
at Point Shirley under the care of appointed physicians; later the 
barracks at Castle William were thrown open for the use of all physi- 
cians who wished to inoculate patients. 

In the same year an addition was made to the act of 1 70 1- 2 authoriz- 
ing selectmen of towns to appoint guards, who might be impressed by 
warrant, to prevent persons from entering or leaving a house where 
there was a case of smallpox. 33 Those suffering from smallpox, 
whether taken by inoculation or otherwise, might not leave their 
houses without a physician's certificate of proper cleansing. Persons 
from other places desiring inoculation in Boston must first obtain 
permission from the selectmen. Inoculating hospitals were for- 
bidden in any town without the consent of the selectmen. 34 

During the War of Independence smallpox was spread by the 
army and again became epidemic. In view of the fact that "long 
experience" had shown the advantages of inoculation, the legisla- 
ture passed a law 35 empowering one or more of the justices of the 
court of general sessions in any county to permit the establishment 
of inoculating hospitals in their county under such regulations and 

3' "A Forgotten Horror, Smallpox," Essex Institute Hist. Coll., 35. P- 304; Mass. Hist. Coll., 9, p. 
276. 

" 1763-64, ch. 17. M 1764-65. ch. 12. 

« At about this time or a little later the practice of inoculation was regulated or forbidden in many 
other states; South Carolina, 1738, ch. 651, forbidden within two miles of Charleston; 1764, ch. 930, 
forbidden entirely without permission from the governor; Virginia, 1769, ch. 26, forbidden without special 
license; Pennsylvania, 1823-24, ch. 5520, forbidden entirely without permit from board of health. 

as 1776-77, ch. 7. 
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restrictions and in such place as they might order; inoculation at any 
place other than the county hospital so established was forbidden 
unless more than 20 families in a town were known to be visited with 
the smallpox. 

At the same time in a special act for Boston 36 reciting that " whereas 
it appears that it has become impossible to prevent a general spread 
of smallpox in the town of Boston, and that it is of the utmost impor- 
tance, considering the state of our public affairs, that the said distemper 
be carried through the said town with all possible dispatch" a general 
permission for inoculation was granted to Boston for a limited time. 
After the expiration of that time persons who had not had the disease 
were forbidden to enter the town until it was declared by the selectmen 
to be free from infection. 

It may not be generally known that smallpox was among the 
difficulties with which the American armies had to contend during 
the War of the Revolution. The disease was constantly present in 
some portion of the continental armies. Very early in the war, 
1775, Dr. Church, then surgeon-general, issued orders for the inocu- 
lation of the army in Massachusetts. In 1776 General Washington 
had inoculating hospitals for the troops fitted up at Morristown, 
N. J. ; and at about the same time caused his wife to undergo inocula- 
tion. In February, 1777, he wrote to Congress that it was impossible 
to keep the smallpox from spreading through the whole army and 
that he had determined not only to inoculate the troops, but to order 
that recruits be inoculated at once upon enlistment so as to lose no 
time. The general inoculation of the army was undergone during 
the autumn of 1777 at Valley Forge.* 

In 1792, a year in which smallpox was most prevalent, a new law 
was enacted repealing the previous laws upon the subject of inocula- 
tion and authorizing inoculation hospitals to be erected by any town 
upon the vote of the inhabitants, such hospitals to be under the control 
of the selectmen; no one was to be inoculated except at such hospitals; 
in case of emergency the selectmen were given power to provide 
without a vote of the town a hospital for the reception of the sick 
and infected and might grant licenses for the inoculation there of all 

3 6 1776-77, ch. 8. 

* Packard, The History of Medicine in the United States, pp. 264, 283, 315; Mumford, A Narrative 
of Medicine in America, p. 122. 
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persons supposed to have taken the infection; they might remove 
all sick or infected persons to these hospitals except at the risk of life, 
in which case the house in which the sick person remained was to 
be considered a hospital and under the regulation of the selectmen. 
Immediate notice of a case of smallpox must be given by householders 
to the selectmen and red flags displayed when required. 37 

The law of 1792 with regard to inoculation for smallpox was 
incorporated in the Revised Statutes in 1836 practically unchanged, 
although the practice itself had been superseded by a later scientific 
discovery, that of Jenner, with regard to vaccination. The new 
inoculation with vaccine virus had been introduced in Boston as 
early as 1800 by Dr. Waterhouse, and in 1802 experiments had been 
made under the direction of the Boston board of health to test the 
new theory. 38 These experiments were so successful that large 
numbers of persons were vaccinated and within a short time the 
disease was practically stamped out, at least in the epidemic 
form. 

The first action of the legislature on the subject was in 1810 30 
when a law was passed allowing towns to vote to provide for the 
vaccination of the inhabitants under the direction of the board of 
health, if there was one in the town, and, if not, under three persons 
elected for that purpose; and to provide funds for such general 
vaccination in the same manner as other town expenses were raised. 
Acting under this law some towns voted for re-vaccination of the 
inhabitants as often as every five years. 40 This law was so modified in 
the Revised Statutes that vaccination was not compulsory. But 
in 1855 41 Massachusetts took the most advanced stand ever taken 
by any of the states 42 and enacted a law which required parents or 
guardians to cause the vaccination of all children before they were 
two years old, and forbade the admission to the public schools of 
any child who had not been duly vaccinated. The selectmen of 
towns, mayors and aldermen of cities were to " enforce the vaccination 
of all the inhabitants" and to require re- vaccination whenever they 

« 1792, ch. 58. 3 * Mem. Hist. Bosl., 4, pp. 545, 547. 

»» 1809, ch. 117. <° Rep. Mass. Sanil. Commis. *' 1855, di. 414. 

«• Many European countries require vaccination. In England, since 1854, the last law requires it 
within six months of birth; Bavaria, 1807; Denmark, 1810; Sweden, 1874; several German states, i8[8'> 
Prussia, 1835; Roumania, 1874; Hungary, 1876; Servia, 1881 
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judged the public health to require it ; all employees of manufacturing 
companies, all inmates of almshouses, reform schools, lunatic asylums, 
and other places where the poor and the sick are received, of houses 
of correction, jails, prisons, of all institutions supported wholly 
or partly by the state were to be vaccinated at the expense of the 
corporation; towns and cities were to furnish the means of vaccina- 
tion to such persons as were unable to pay. An amendment in 
1894 43 exempted from the compulsory vaccination clause and ad- 
mitted to school without vaccination a child certified to be an unfit 
subject by a physician. All vaccine institutions were placed under 
the supervision of the state board of health in 1894, but after a reso- 
lution of the legislature in 1902 calling for an investigation and 
report upon the quality of the vaccine matter produced and offered 
for sale in the state an amendment was passed empowering the state 
board to produce and distribute antitoxin and vaccine lymph. 44 

C. LOCAL BOARDS OF HEALTH AND NUISANCES. 

According to the accepted theory of government in the colony 
of Massachusetts local affairs were to be left as far as possible to the 
management of the localities themselves.' As far back as 1635 we 
find in the Records of the Colony of Massachusetts Bay in New 
England: "Whereas particular townes have many things which 
concerne only themselves, and the ordering of their own affairs .... 
it is therefore ordered, that the freemen of every towne, or the major 
part of them, shall have power to ... . make such orders as may 
concerne the well ordering of their own townes, not repugnant to the 
laws and orders here established by the Generall Court." For nearly 
60 years in a sparsely settled community further legislation regarding 
nuisances was found unnecessary. 

The first law relating directly to nuisances was that of 1692 45 by 
which the selectmen and two justices of Boston, Salem, Charleston, 
and other market towns were given power to assign places for slaughter- 
houses, still-houses, and places for the trying of tallow and the curry- 
ing of leather; such trades were forbidden at any other place than 
the one assigned. Already in 1710 "by reason of the growth and 
increase of said towns" the places assigned for the exercise of the 

« 1894, ch. 515. «■> 1894, ch. 35s; 1902, Res. 107; 1903, ch. 480. 4S 1692-93, ch. 23. 
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noxious trades had become inconvenient and offensive, and an 
additional act 46 conferred upon the same persons as before the power 
to assign places "from time to time," and to forbid and restrain the 
exercise of these trades in other places. In case any trade became 
a nuisance in the place originally assigned "by reason of offensive 
and ill stenches or otherwise hurtful to the neighborhood" it was made 
lawful " for a court of general sessions of the peace within the county 
to cause inquiry to be made thereinto by a jury, and to suppress 
such nuisance by prohibiting and restraining the use thereof." In 
1785 the act was extended to all towns 47 and further methods of 
enforcement included . 4 8 

A further act in 1801, 49 passed because "the laws now in force 
are inadequate to so speedy a removal of nuisances as the exigencies 
of the public require," added no new powers over nuisances to those 
already possessed by the towns, but is interesting from the method 
provided. 50 It is probable that sec. 12, chap. 21, of the Revised 
Statutes was intended to summarize the provisions of the law of 1801, 
but it is not very clear. 

Meanwhile, in 1797 s1 it was enacted that any town might choose 
a health committee of from'five to nine persons, or appoint one person 
as health officer, with power to abate or order the abatement of all 
nuisances caused by filth of any kind, at the expense of the owner if 
they occurred on private property. After the yellow fever invasion 
in 1798 greater power to control nuisances was thought necessary 
in Boston and in February, 1799, 52 a board of health was created by 
special act for the town of Boston. This law conferred ample powers, 
but was almost immediately superseded by another (June, 1799) 53 
creating a board of health to consist of one member elected from 
each ward. 

It will be remembered 54 that the Boston physicians had leaned 
toward the opinion that the yellow fever of 1798 had been caused by 
noxious exhalations from putrid matter and had recommended a 
thorough cleansing of the city. By the terms of this act of 1799 
it was made the duty of the board of health or of any member to 
examine into and abate all nuisances and sources of filth which might 

«■ 1710-11, ch. 8. « 1801, ch. 16. J' 1708, ch. 47. 

"1785, ch. 1. s ° Infra., p. go. 5J 1799, ch. 10. 

« 8 Infra, chapter on "Enforcement," p. 86. »" 1797, ch. 16. »♦ Supra, p. 46. 
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be injurious to the health of the inhabitants; they were empowered 
to make such rules and regulations as appeared necessary for the 
removal of such nuisances ; and two of them might obtain a warrant 
from a justice of the peace for forcible entry into suspected premises. 
The offering for sale or even the possession of putrid meat or fish 
was made a punishable offense and limitations were placed around 
the repacking of salted provisions; untanned hides were not to be 
stored anywhere within the town between the first of May and the 
first of December, but were forfeited if found in the town 24 hours 
after notice to remove.- The board might appoint such scavengers 
and other officers as they thought proper. Lodging-house keepers 
were required to report to the board of health the names of seafaring 
men or other lodgers who became sick. The powers of the board 
included also provisions for quarantine, isolation, and removal. 
By similar laws boards of health were created in Salem, 55 Marble- 
head, 56 Plymouth, 57 and other towns. 

Additional legislation increased the powers and duties of the board 
of Boston in certain particulars. Thus in 1803 58 if three physicians 
thought any part of Boston endangered by the prevalence of con- 
tagious sickness in that part, it was made the duty of the board of 
health to warn the inhabitants, and authority was given to close 
the streets and place guards if necessary. In 1809 59 the power was 
added to regulate funerals and burial grounds and to license under- 
takers. 

In 1816 60 a new law superseded that of 1799, and became the 
basis of the present powers over health of the council of the city of 
Boston. A board of health was retained, one member to be elected 
from each ward. This board had power to make rules, regulations, 
and orders for preventing, removing, or destroying nuisances, sources 
of filth, and causes of sickness, but such rules must be published before 
going into effect; to examine suspected places in Boston, the islands, 
or vessels in the harbor, by force, under a search warrant from a 
justice of the peace, if necessary, and to abate when found ; to isolate 
cases of contagious disease or remove them to Rainsford Island or 
elsewhere; to seize and destroy or remove unfit provisions; to make 

" 1790, ch. 14. 57 tgoQ, ch. 63. so 1809, chs. 10, 125. 

s 6 1801, ch. 43. ss I 8 3 ) c hs. ii, 125. 60 I 8i6 i c h. 44. 
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rules and regulations as to clothing or other articles capable of con- 
veying contagious disease; to establish and regulate quarantine, the 
rules of the board to extend to all persons on board ship, to visitors 
from shore, and to the cargo; to appoint a principal physician, an 
assistant physician, and such other officers and servants as were 
necessary, and fix their salaries; to have the care of Rainsford Island, 
the hospital, and other property; to appoint scavengers, superin- 
tendents of burying grounds, undertakers and fix their fees; to 
make rules for the burial of the dead and appoint places of burial; 
and to have any other powers conferred on- the former board. 

Upon the granting of the first charter of Boston as a city in 1822 61 
all power and authority vested in the board of health of the town, in 
relation to quarantine and every other subject relating to health, were 
transferred to the city council "to be carried into execution by the 
appointment of health commissioners, or in such other manner as 
health, cleanliness and comfort and order may in their judgment 
require." From that time to this no board of health has been required 
by law in Boston, although the council established a board of health 
by ordinancce in 1872. 62 

As other towns became cities through the enactment of special 
laws in the form of city charters similar provisions were made for 
the exercise of health powers as the council might see fit, so that the 
practice varied greatly in the different cities of the state. It was not 
until after the second epidemic of cholera in 1849* 3 that a general 
law was passed transferring to city councils in all cities the powers and 
duties of boards of health in towns, with power to carry them into 
effect in any manner they might prescribe or through any person 
to whom they might delegate authority. In this law it Was distinctly 
specified that the council might constitute either branch or any 
committee of their number a board of health for all purposes. Addi- 
tional powers over nuisances were given and these additional powers 
were extended to towns by the law of 1855. 64 

In the same year an act was passed which recalls the acts of 1 785 
and 1801 in regard to slaughter-houses. Under its terms 65 boards 
of health of cities or towns were empowered to assign places for the 

* f 1822, ch. no, sec. 17. 6 * Mem. Hist. Boston. 3, p. 279; infra, p. 63. 

»J 1849, ch. 211. «■• 1855, ch. 369. *s 1855. ch. 391. 
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exercise of noxious trades and, in case of neglect or refusal to obey an 
order, to abate the nuisance by preventing the exercise of the trade 
with provision for appeal to a jury. This act differs from the earlier 
ones, however, in that by this later act the person aggrieved by the 
order of the board might apply for a jury of inquiry, whereas in the 
earlier acts it was the person complaining against the nuisance who 
applied for such a jury. The burden of proof has been thrown upon 
the creator of the nuisance. 

Upon the approach of cholera again in 1866 the legislature passed 
two acts bearing upon health. By the first, persons aggrieved by the 
neglect of the board of health of a city or town to pass orders for the 
abatement of nuisances might appeal to the board of county com- 
missioners for redress of their grievances. 66 The commissioners were 
given power to "hear and determine the matter of such appeal, and 
to make such decrees and exercise and perform the powers in such 
a case as a board of health may exercise and perform in a town." By 
the other act of that year 67 boards of health of cities or towns might 
appoint an agent to act for them in cases of emergency, or when the 
board could not conveniently be assembled; such an agent was to 
have all the authority of the board making the appointment, but must, 
within two days, report his actions to the board for approval. 

In 1868 the powers of local boards of health were further increased 
by including the abatement, after notice and hearing, of nuisances 
caused by swamp lands upon petition of a person injured. If the 
board of health failed to act, the petitioner might apply to the Superior 
Court for the appointment of commissioners to determine the nuisance 
and abate it. In either case the damages and expenses caused by 
the abatement were to be assessed upon the property benefited similarly 
to those assessed for street improvements. This law, nominally a 
health law, partakes so largely of the nature of a law for economic 
improvements, that the sincerity of the health aspect is questionable. 

More directly in the line of health was the law of 1871 68 forbidding 
the erection or use of a building for slaughtering in cities and towns of 
more than four thousand inhabitants without the written consent 
of the mayor and aldermen or selectmen; the law not to apply to 

w 1866, ch. 211. 6 » 1866, ch. 271. 

63 1871, ch. 167; extended in 1874 (1874, ch. 308) to all cities and towns. 
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buildings already in use. In another section the state board of 
health was given power, after notice and hearing, to order the cessation 
of offensive trades in any building where their conduct was injurious 
to health. An injunction might issue from the Supreme Court to 
carry out orders under either section. 

Up to this time, since the first establishment of cities in the state 
by the Boston charter in 1822, there had been no legislative require- 
ment for boards of health in cities, although such a requirement had 
been recommended by the Sanitary Commission in 1850. The law 
of 1849 had given all powers over health to city councils to be exercised 
as they saw fit. In 1877 a law was passed 6 * requiring the submission 
to the voters of each city of the question whether or not a board of 
health should be established as provided in the act. For cities accept- 
ing the act a board of health was to be instituted consisting of three 
persons, none of whom should be members of the council, appointed 
by the mayor and aldermen, and the city physician, ex officio; all to 
receive compensation as fixed by the council. All powers and duties 
over health formerly vested in city councils as boards of health by 
statute and ordinances, including the appointment of subordinates, were 
transferred to the new boards of health so instituted ; and they were 
given the additional power of making and enforcing regulations as to 
house drainage and sewer connections. This last-named power was 
extended to towns in 1889. 70 In 1879 71 it was enacted that the 
question of the acceptance of the law of 1877 must be presented to the 
voters at the next election upon the petition of fifty voters, and that 
in case of severe epidemic or danger to the public health the mayor 
and aldermen of cities having no board of health, upon petition of one 
hundred voters, might appoint such a board without the vote of the 
city. The law as thus amended was embodied in the Public Statutes 
of 1882.' 2 

No further change of importance was made until 1895. 73 In that 
year a law was passed requiring in all cities, except Boston, the appoint- 
ment by the mayor and aldermen of a board of health of three mem- 
bers, one each year, to serve for three years. There were no changes 
in the powers or duties conferred. The only addition to the powers 

'» 1877, ch. 133. '" 1889, ch. 108. '■ 1870, ch. 114. 

"P. S., ch. 80, sees. 8-17. " 1895, ch. 332. 
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of local boards since that time has been the power to require a 
license from anyone about to engage in the business of slaughtering. 74 
Each town in Massachusetts has, therefore, had the right since 
1797 to choose a board of health with powers over both quarantine 
and nuisances, which have been amplified from time to time. City 
councils in cities were to act as a board of health, or to appoint a board, 
at their discretion, first by provisions in city charters, after 1849 
by general law; or, after 1877 by vote of the city, a special board of 
health, dissociated from the council, might be appointed; boards of 
health were not required by law until 1895 for all cities, and even 
then an exception was made in regard to Boston. Through all this 
legislation there runs that strong inclination to leave to the " particular 
townes .... those things which concerne only themselves," which 
has always been characteristic of the people of Massachusetts. 

D. THE STATE BOARD OF HEALTH. 

In May of 1849, at about the time the cholera broke out for the 
second time in Massachusetts, a concurrent resolution of the two 
houses of the legislature enabled the governor to appoint a commission 
of three to prepare a report for a sanitary survey of the state including 
facts and suggestions. In a remarkably able report, published in 1850, 
the commission not only gave a plan for a sanitary survey of the 
state, but presented much matter which was in itself a sanitary survey, 
and made a series of recommendations for legislative and social 
action for the benefit of public health, which in many ways indicated 
the path which legislation has followed since that time, although the 
legislature has been very slow to act upon these foresighted recom- 
mendations. 

Foremost among the recommendations of the commission was 
one for the creation of a " General Board of Health," for the entire 
state, which should "be charged with the execution of the laws 
relating to the enumeration, the vital statistics, and the public health," 
accompanied by cogent reasons for its adoption. It was nearly 20 
years, however, before the legislature took action along this line. 

In June of i869 7S an act was passed for the creation of a state 
board of health to consist of seven persons appointed one each year 

1* 1901, ch. 134. 75 1869, ch. 420. 
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for a term of seven years by the governor, the members to be ineligible 
for reappointment. No member was to receive compensation except 
the secretary, an executive officer elected by the board. Meetings 
were to be held once in three months. The duties of the board 
were: to take cognizance of the interests of life and health among the 
citizens; to make sanitary investigations and inquiries as to the sanitary 
condition of the the people, the causes of disease, especially epidemics, 
the sources of mortality, the effects of localities, employments, condi- 
tions, and circumstances upon public health; to gather such informa- 
tion in these matters as they deemed proper for diffusion; to advise 
the government as to the location of public institutions ; to examine 
and report on the effect of intoxicating liquors as a beverage on the 
industry, prosperity, happiness, health, and lives of citizens; and 
to make an annual report to the legislature embodying the results 
of these investigations with suggestions for further legislation. 

As thus constitued the state board of health was a purely advisory 
body; its active participation in the administration of health matters 
began with a law in 1871 76 which gave it the power, in cities of more 
than 4,000 inhabitants, to order the cessation of offensive trades 
in buildings where they would be injurious to the public health, 
but such action could be taken only after notice to the parties 
interested and opportunity for a hearing. This power was extended 
in 1874 to include such buildings in all cities and towns. 77 

The state board for purely sanitary purposes continued until 1879 
when it was abolished and its functions transferred to a new board 
called the State Board of Health, Lunacy, and Charity. 78 This 
board had no additional powers or duties except to make special 
investigations in case of smallpox or other contagious disease, when 
it was to act in consultation with the local authorities and was given 
co-ordinate powers with the local boards in every place. 

The arrangement of combining the boards of health, lunacy, and 
charity continued until 1886, when a separate state board of health 
was again provided for, with the same organization as the original 
board in 1869, and with all the powers of the combination board over 
health matters. 79 Since that time the powers and duties of the 

' 6 1871, ch. 167 " 1879, ch. 291. 

" 1874, ch. 308. " 1886, ch. 101. 
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state board have been gradually enlarged by the addition of many 
matters, not all of them bearing directly upon the public health. 
Among those more directly connected with public health have been : 
The supervision of all vaccine institutions, 80 later to produce and 
distribute pure vaccine lymph and antitoxins; 81 the power to 
require annual, later monthly, reports of vital statistics from town 
boards 82 and to prescribe their form; the duty of examining annually 
the sewage systems of cities and towns and of making a report to the 
legislature with recommendations; 83 the power of requesting cities 
to erect isolation hospitals for smallpox and other contagious disease 
with a penalty on the city for refusal or neglect to comply. 84 Among 
the powers and duties less strictly connected with health have been 
many connected with food; the investigation of the effect of sewage 
upon shell fish; the duties formerly performed by the state inspector 
and assayer of liquors; the consideration of the advisability of legisla- 
tion for the regulation of undertakers; the investigation of factories 
as to conditions affecting safety as well as health of the employees; 
and monthly statements of the analysis of adulterated foods. 

The most recent health legislation in Massachusetts looks 
toward the supervision by the state board of the health of the 
entire state without the necessary intervention of local boards, 
a most radical departure from the local government traditions 
of the state. By law in 1907 s5 the legislature provided for the 
division of the entire commonwealth by the state board into 15 
health districts. The governor and council are to appoint a state 
inspector of health in each district for a term of five years. The 
duties of these state inspectors are : to gather information concerning 
the sanitary condition of their districts, especially in regard to tuber- 
culosis; to disseminate knowledge of the best methods of preventing 
that and other diseases; to take steps for their eradication after 
consultation with state and local authorities; to keep themselves 
informed as to the health of minors employed in factories, and if 
necessary to call the attention of parents and employers to cases of 
physical unfitness; to enforce the laws for ventilation and cleanliness 

»° 1894, ch. 355. •• 1903, ch. 480. 

83 1897, ch. 428; 1903, ch. 305. 8 3 1901, ch. 104. 
8 * 1901, ch. 171. 8 s 1907, ch. 537; cf. S. C St. 1878, ch. 610; infra, Appendix A. 
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of factories and perform other duties formerly performed by the 
inspection department of the district police. All such sanitary 
inspectors are to be under the supervision of the state board of health, 
and are to perform such duties as the board shall impose upon them. 
If the laws of the last few years are any indication of the trend 
of the legislation of the future, they seem to indicate a much more 
centralized system of health regulation and administration ; a tendency 
toward the French system, in which there is a central department, 
with final authority over all municipal divisions. New York has 
already a state department with a commissioner at its head, Massachu- 
setts has divided the state into health districts, it remains, only to 
combine the two to have a system closely approaching that of France. 



PART II. ADMINISTRATION AS PROVIDED 
IN THE LAWS. 

CHAPTER 3. 
ADMINISTRATIVE AUTHORITIES. 

As has been already shown, legislative activity in the fight against 
disease has proceeded in the past mainly along two lines, and has 
included two spheres of activity, following the two theories as to the 
nature and origin of epidemic disease; first, acting on the theory 
of specific contagion, legislatures have attempted to exclude or limit 
diseases, chiefly smallpox, yellow fever, and cholera, by means of 
quarantine and isolation; secondly, upon the theory of atmospheric 
poison, they have attempted to improve conditions as to cleanliness, 
drainage, and sanitation, the chief means being the abatement of 
nuisances. To these two methods a third has latterly been added, that 
of scientific investigation followed by the hygienic education of the 
people. 

Before considering historically the nature and distribution of the 
functions of administrative agencies in these various spheres, it will 
be well to discuss the sources of their authority, the methods of their 
selection, and their qualifications. 

A. SOURCES OF AUTHORITY. 

The source of authority for the creation of administrative bodies 
in health matters, as well as for the exercise of their powers, is ordinarily 
to be found in legislative action; however, in one state at least, Louisi- 
ana, the constitution requires the creation of a state board of health, 
and of local boards for every parish and municipality in the state, and 
in another (Maryland) the constitutions in force until 1867 gave the 
governor power to proclaim quarantine. 2 Frequently the question 
of the establishment of local boards, or of health officers, and their 
endowment with powers, has been left by statute to the determination 
of the local authorities, in which case the source of authority for 
such boards or officers is found in a city ordinance; 3 occasionally, it 
is left to the vote of the people of the locality, as in Massachusetts 

■ La. Const. 1898, Art. 296. J Mass. St. 1849, <*■ "i. 

3 Md. Consts. of 1776, 1781 1793. 
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towns in 1797 and cities in 1877. 4 On the other hand, in very early 
days municipal councils took action in regard to both quarantine 3 and 
nuisances 6 without a specific grant of power, relying either upon a 
general grant of power to do all that was necessary for the well-being 
of the inhabitants or upon some supposedly inherent power of munici- 
palities. 

B. CONSTITUTION OF HEALTH AUTHORITIES. 

i. Methods of selection. — There have been two methods commonly 
in use for the selection of boards of health and health officers, appoint- 
ment and election. State health authorities, whether state boards 
of health or health officers, necessarily derive their authority from 
statute or constitution, and with few exceptions have been appointed 
by the governor, usually with the advice and consent of the senate or 
council. 7 

There has been less uniformity in the methods of selecting author- 
ities for municipalities. Powers over health matters have frequently 
been granted specifically by city charter or special law to the regularly 
constituted local authorities who might themselves administer the law 
or, if the statute permitted, appoint either a part of their own number 
as a board or committee of health or other agents; such was the case 
in the charters of Boston in 1822 and Salem in 1836, and in the general 
law for all cities in Massachusetts in 1849. 8 In New York the charters 
of Schenectady in 1798, of Rochester in 1834, and of other cities and 
villages gave health powers to the city councils, and the law of 1850 
to the council of New York City which was to be known as the board 
of health when acting in relation to health. In all these cases the 
council might appoint subordinate executive officers. In Massachu- 
setts towns selectmen administered the health laws if neither a board 
of health nor a health officer had been elected; 10 and in New York 

* Mass. St. 1707, ch. 16; 1877, ch. 133; see also 1855, ch. 391; 1877, ch. 133; 1890, ch. 74; 1890, 
eh. 184. 

s New York City, 1689, supra, p. 3; Salem, Mass., 1678, supra, p. 41. 

6 New York City, 1670; infra, p. 77. 

' State Board, Mass. St. 1869, ch. 420; State Board, N. Y. St. 1880, ch. 322; health officer of port 
of New York since the beginning; district officers, Mass. St. 1907, ch. 537; cf. State Board, S. C St. 1878, 
ch. 610; infra, p. 124; 21 Cyc. 382. 

8 Mass. St. 1822, ch. no; 1849, ch. 211. "> Mass. St. 1797, ch. 16. 

» N. Y. St. 1850, ch. 275. 
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towns supervisors have been required to act with the justices of the 
peace as a board of health since 1850. 11 

More commonly, however, especially in later years, the statutes 
have required that the administration of health matters should be in 
the hands of persons especially chosen for that purpose and distinct 
from the city council or regular governing body; either a local board 
of health, a health officer, or both. The authorizing statute has 
usually provided for the appointment of such persons by the regular 
local authorities, as in Massachusetts by the laws of 1877 and 1895 
for cities, 12 and in New York for all cities and villages with exceptions 
named in the statutes, since 1850; 13 although in the Massachusetts law 
for towns they may be elected by the voters 14 and by the law of 1877 for 
cities a vote of the citizens was necessary for the adoption of the law. 

The administration of health matters by city councils has never 
met with the same confidence on the part of the people as when these 
functions have been performed by those chosen especially for the 
purpose; even a board created and appointed by the council has been 
preferred to the council itself. It has already been shown into what 
depths of degradation New York City health affairs fell under the 
political guidance of the city council. 15 In Boston affairs were never 
quite so bad, but "as the city increased in size, many important 
questions affecting public health were constantly arising, questions 
which the aldermen were not competent to deal with, but they were 
slow to recognize their incompetency and were quick to take offense 
at the advice tendered by their medical assistants." 16 Such a state 
of affairs continued until the aldermen had well-nigh lost the repect 
and confidence of the community. Finally, in 1872, after a badly 
managed epidemic of smallpox, the force of public opinion became 
so strong that they passed an ordinance creating a board of health and 
delegated to it all necessary powers. 

In New York since 1846, the constitution has provided for the 
election, or appointment by the regular authorities, of all county, 
city, town, and village officers. This clause of the constitution stood 
in the way of placing the appointment of the New York City board 

"N.Y.St. 1850, ch. 324. "Mass. St. 1877, ch. 133; 189s, ch. 322. 

■3 N. Y. St. 1850, ch. 324; N. Y. St. 1805, ch. 31, for New York City. 
l * Mass. St. 1797, ch. 16. l6 Memorial History of Boston, 3, p. 279. 

" Supra, p. 24. 
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in the hands of competent persons after the city council had proved 
themselves unworthy. The consequent formation of the Metro- 
politan Health District has already been described. 17 Because it was 
held contrary to the same clause in the constitution, the section of the 
New York law of 1885, l8 providing for the appointment of local 
boards and health officers by the county judges in case the local author- 
ities failed to act, was declared unconstitutional. 19 It is doubtful 
whether the provision of the law of 1903*° for the appointment of local 
health officers by the state commissioner of health upon nomination 
of the local board would stand the same test, although it is possible 
that the courts might consider the constitutional provision saved by 
the nomination of the local board. 

Health laws have frequently imposed duties upon persons, other 
than the regularly constituted health officers, sometimes upon 
officers already serving the state in other capacities. In early quaran- 
tine laws pilots were required to warn incoming vessels of the law, 
later with a copy, upon pain of forfeiting their "branches;" military 
officers of the forts or castles commanding the harbor were required 
to make inquiries, to stop infected vessels, and to prevent their 
approaching the wharves; 21 the mayor of a city is frequently ex 
officio a member of the board of health; in both New York and 
Massachusetts, in early days, administrative duties in regard to 
health were laid upon justices of the peace, in New York up to the 
present time; in Massachusetts county commissioners have the 
powers of a board of health when appealed to by a person aggrieved 
at the neglect of a local board to abate nuisances; 22 and in New York 
during the existence of the state board of health, both the secretary 
of state and the state surveyor were ex-ojficio members. 23 

" Supra, p. 25. As to other health districts, see: Pa. St. 17 Mar. 1806, for a quarantine district 
including Philadelphia; La. St. 1848, p. no, for a quarantine district including New Orleans; 111. St. 29 
May 1889, for the sanitary drainage district including Chicago; Cal. St. i89r, ch. 161; S. C. St. 1878, 
ch. 610, and 1892, ch. 16, for power of the state board to create sanitary districts; also Mass. St. 1907, 
ch. S37- 

■ 8 N. Y. St. 1885, ch. 270, continued in 1893, ch. 661, and 1903, ch. 383. 

■»P. v. Houghton, 182 N. Y. 301; cf. Philadelphia board appointed by the judges, Pa. St. 1859, 
ch. 395. 

" N. Y. St. 1903, ch. 383. 

*■ Commander of Castle William, Mass. St. 1717-18, ch. 14; pilots, Mass. St. 1799. ch. 10; N. Y. 
St. since 1784, ch. 37; pilots and commander of the fort, S. C St. i72t, ch. 438; 17S9, ch. 881; collector 
of the customs, Pa. St. 1742-43, ch. 354. 

"Mass. St. 1866, ch. 211. »N. Y. St. 1880, ch. 322. 
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2. Qualifications of members of boards of health and health officers. — 
Among the qualifications required of members of boards of health 
and health officers, citizenship and residence would naturally be 
expected, although, as a matter of fact, they are mentioned in very 
few laws. 24 

The requirement that there should be one or more physicians on a 
board of health, recommended both by the Massachusetts Sanitary 
Commission in 1850 and by the Public Health Association in 1875, 
would seem to be both reasonable and essential, and yet until after 
the middle of the nineteenth century was unusual. 25 In New York City, 
so long as the commissioners of health were members of the board, 
i. e., until 1823, there was at least a fair proportion of physicians, 
but after 1823 no physician member was required and the board 
rapidly degenerated from a professional board with public interests 
at heart to a mere cog in the political machine. The feeling for the 
necessity of physicians on the board and for the separation of the 
board from local politics was shown in the Metropolitan Health Act 
by which three of the four commissioners must be physicians 26 and 
no member might hold other political office. Upon the disintegration 
of the Metropolitan Board and the re-establishment of the city board 
under the charter of 1870 two of the members were required to be 
physicians, and since 1873 27 at least one. The requirement has been 
much more common that executive officers should be physicians; 
the health officer of the port of New York has been a physician by 
requirement of the law since 1798; the resident physician since 1799; 
and the third commissioner from 1823 to 1850. Since 1866 the sani- 
tary superintendent must be a physician of 10 years' practice and since 
1882 a large proportion of the sanitary inspectors have been required 
to be physicians. 28 No qualifications for members of local boards 

*■* N. Y. St. 1863, ch. 358; P. v. Piatt, 117 N. Y. 159; for sanitary superintendent, New York City, 
N. Y. St. 1873, ch. 335; 1897, ch. 378. 

*s In Chicago no physician was required upon the first board of health from its establishment in 
1837 to its abolition in i860. There was no board of health from 1860-67, all health matters being under 
the police department. From 1867-76 three of the six members of the board were required to be physicians. 
In 1876 the board was abolished by ordinance and a department of health created with a commissioner of 
health at its head. There was no requirement that the commissioner should be a physician until 1005. 
(Report of City Board Health, Chicago, 1867, 1 ; Kirkland, History of Chicago, City Ordinances). 

' 6 N. Y. St. 1866, ch. 74; also the sanitary superintendent. 

'1 N. Y. St. 1870, ch. 137; 1873, cn - 335- 

» s N. Y. St. 1882, ch. 410; 10 out of 15. 
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of health were prescribed by the law of 1850, but by the amend- 
ment of 1 881 members of boards of health of cities might not be 
appointed from among the members of the city council, nor after 
1885, in villages, from the trustees; since 1885 one member of a 
city board must be a physician. That local health officers should 
be physicians has always been required in New York. 29 

In Massachusetts no requirements of any kind were made in the 
laws for local boards or officers until 1877 30 when, in cities which voted 
to have a board of health, the members might not be appointed from 
the city council, and the city physician was ex officio a member of 
the board; since 1895 31 one of the three members of all city boards 
must be a physician. 

In New York the law establishing the state board of health required 
that two of the three members appointed by the governor should be 
physicians and since 1901 32 the state commissioner, at the head 
of the Department of Health, must be a physician of at least 10 years' 
practice. The Massachusetts law demanded no special qualifica- 
tions for the state board and it has been held that women are eli- 
gible. 33 Under the law of T907 34 the district state inspectors of 
health must be "learned in the science of medicine and hygiene." 35 

3. Organization. — Where control over health matters is in the 
hands of a board of health appointed by, or agents of, the regular 
local officers of a municipality, the incorporation of such a board is 
superfluous and has not been customary; although some of the 
incidents of incorporation, as the power to bring suit in the name of the 
board rather than of an individual, 36 and the liability of the board 
as an entity rather than that of the individuals composing it, have 
sometimes been expressly conferred by the statutes authorizing the 
board. 37 Unless such provisions are made in the statute the New 
York courts have held that a board of health could not be made a 
party to a suit. 38 In municipalities where the mayor and council act 

•» N. Y. St. 1832, ch. 333; 1850, ch. 324; 1881, ch. 431; 1885, ch. 270; 1903, ch. 383. 
" Mass. St. 1877, ch. 133. " Opinion of justices, 136 Mass. 578. 

»» Mass. St. 1895, ch. 332. " Mass. St. 1907, ch. 537. 

" N. Y. St. 1880, ch. 322; 1901, ch. 29. 

Js In Louisiana the law establishing a state board in 1855 (St. 1855, No. 336) required that members 
should be appointed "with reference to their known zeal in favor of a quarantine system." 

» 6 For New York City, N. Y. St. 1823, ch. 71, sec. 31; Gould v. Rochester, 105 N. Y. 46, 1887. 
" Metropolitan Board, N. Y. St. 1866, ch. 74; 1866, ch. 686; 1867, ch. 956, sees. 6-8. 
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as a board of health, they do so as representatives of the incorporated 
municipality, but where special districts have been created the necessity 
has occasionally been felt for the incorporation of the board regulating 
health matters within the district; this has been the case in Pennsyl- 
vania and Louisiana, 39 although in New York, upon the creation of 
the Metropolitan Health District there was no incorporation. 

Probably the right to organize by choosing officers, a president 
and secretary, and to pass by-laws for the government of the board 
would be inherent in boards of health without specific statutory 
authority, but where boards have been created by statute it has been 
customary to specify that such boards might complete their organiza- 
tion by the election of officers and the passage of by-laws 40 although 
in some cases the presiding officer is designated in the statute or is 
such ex officio by virtue of other office, as where the mayor presides, 41 
and always the secretary is appointed by the board, but is not always 
himself a member. 42 

The frequency of meetings to be held by the board has not uncom- 
monly been determined by statute ; boards having charge of quaran- 
tine in particular were often required to meet daily during the season 
when the danger of an invasion of yellow fever was greatest. The 
earliest laws in New York required the commissioners of health to 
meet "from time to time," 43 but after 181 1 daily meetings were 
required from the end of May to the first of October. 44 The tendency 
in later laws has been to require stated meetings less frequently and 
to leave to the discretion of the board the necessity for special meetings. 
Laws establishing state boards of health have frequently specified 
that they should meet once in three months. 45 In New York meetings 

» 8 Gardner v. Bd., 10 N. Y. 409, 1852; P. v. Supervisors Monroe Co., 18 Barb. 567; Green Island 
Bd. v. Magill, 17 N. Y. App. Div. 249; Bd. Health v. Valentine, 11 N. Y. Supp. 112. 

" Pa. St. 17 Mar. 1806; 29 Jan. 1818; La. St. 17 Mar. i8r8; 17 Feb. 1821, sec. 11; 1855, No. 336. 

4° Boston, Mass. St. 1798, ch. 47; 1799, ch. 10; other cities, 1877, ch. 133; Metropolitan Board, 
N. Y. St. 1866, ch. 74; State Board, N. Y. St. 1880, ch. 322. 

4" Mayor, New York City, N. Y. St. 1850, ch 275; president to be the non-physician commissioner, 
N. Y. St. 1873, ch. 335; Philadelphia, Director of Public Saftey to preside, Pa. St. 1885, ch. 33. 

*' Secretary a member or otherwise, New York State Board, N. Y. St. 1880, ch. 322; secretary a 
member after election by the State Board, Mass. St. 1869, ch. 420. 

« N. Y. St. 1797, ch. 16; 1798, ch. 65. 

<* N. Y. St. 1811, ch. 175; daily, June 1 to Oct. 1, Pa. St. 1806; daily, June 1 to Nov. 1, La. St. 
17 Feb. 1841. 

4s N. Y. St. 1880, ch. 322; Mass. St. 1869, ch. 420; La. St. 1898, No. 192; once in six months, Pa. 
St. 1885, ch. 37. 
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of local boards may be requested by the state board" 6 and a violation 
of any instruction of the state board has been made a misdemeanor. 

4. Tenure. — The tenure of office of members of appointed boards 
of health was not commonly fixed in early statutes. Where boards of 
health or officers have been elected, as in Massachusetts towns, the 
elections have usually been annual. When the tenure first began to 
be fixed in the statutes the tendency was for a short term, but the 
tendency in later laws has been to secure greater experience by length- 
ening the term. 47 Continuity has been frequently secured by providing 
for the expiration of one or more terms each year; this has been done 
in the Massachusetts state board since its inception; the terms are 
long, seven years, but so arranged that one member leaves the board 
each year and may not be reappointed; the same arrangement has 
been followed in Massachusetts cities since 1877 and in New York 
cities since 1881 ; it was also followed in the law for the Metropolitan 
Board in New York. 

5. Compensation.- — To secure the greatest efficiency in the admin- 
istration- of the health laws it is necessary not only to require profes- 
sional training from one or more members of the board or their 
executive officer, but to employ the whole time and service of one or 
more persons; this involves the question of salaries. In the very 
early days of health legislation rewards were offered by .means of 
qui tarn actions to persons who would prosecute offenders, but soon 
the necessity for regular executive officers was felt, and such executive 
officers have always received compensation for their services. 

The practice with regard to salaries for members of boards of 
health has varied greatly. Members of state boards have not ordi- 
narily received compensation beyond their expenses, except the secre- 
tary, who might or might not be a member of the board. 48 The New 
York state commissioner of health receives a salary of $4,500; that of 
the secretary of the Massachusetts state board was increased in 1907 to 
$5,000. As to municipal boards, where the members of a city council 
act as a board of health it would not be expected that they should re- 

«■ N. Y. St. 1885, ch. 270. 

« New York Metropolitan Board, 4 years; New York City Board, 1870, 5 years, 1882, 6 years; New 
York State Board, 3 years, State Commissioner, 4 years; Mass. cities, 1877, 2 years, 1895, 3 years; New 
York local boards, 1850, 1 year, cities, 1881, 3 years. 

i* N. Y. St. 1880, ch. 322; .Mass. St. 1869, ch. 420; 1886, ch. 101. 
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ceive salaries, nor where other officials are ex-officio members, although 
an exception was found to the latter rule in the case of the New 
York Metropolitan Police Commissioners who received extra compen- 
sation for their services upon the Metropolitan Board of Health. 49 The 
salaries of the Metropolitan Board and of the New York City board 
since 1870 have been fixed by statute; 30 in other, cities of New York 
there is no compensation. In Massachusetts cities the amount is 
left to the city council to determine. 51 

In general, if the policy of the law has been to have a working 
board, giving full time, that board is small in number and the members 
receive salaries; if, on the contrary, the functions of the board are 
largely of an advisory or investigative nature, the numbers are greater 
and the members serve without compensation, the executive duties 
falling upon a paid secretary; the honor of appointment, professional 
interest, or altrusistic motives are supposed to be sufficient induce- 
ment. 52 

Quarantine officers, in the earlier New York statutes, were author- 
ized to demand fees, fixed in the statute, from all vessels examined, 
and, in addition, received a fixed salary as physicians to the marine 
hospital; but after the decision of the United States Supreme Court, 
holding the passenger fees unconstitutional, 53 the demand for fees 
for inspecting vessels was dropped along with the passenger tax, and 
the health officer of the port was given a fixed salary by the law of 
1850. 54 

C. NATURE OF FUNCTIONS EXERCISED. 

The chief functions to be expected of boards of health would, of 
course, be administrative, the supervision of the execution of the 
health laws. The principle of separation of powers has not been 

« N. Y. St. 1866, ch. 74. s» Mass. St. 1877, ch. 133. 

»• N. Y. St. i8p7, ch. 378, sec 1194. 

»■ The Louisiana law of February 17, 1821, said: "The duties required from the board of health, 
being those inculcated by precepts of universal benevolence, as well as a regard for the particular welfare 
of the community of which they are members, the people of the state annex no pecuniary compensation 
to the performance of those duties; but in every year in which the state shall have escaped the visitation 
of an infectious disease, the Governor shall, at the annual meeting of the General Assembly of the state, 
communicate to them by message the names of the president and members of the board of health and of 
the physicians, under whose care, by the aid of Divine Providence, such exemption from infectious disease 
shall have been enjoyed." 

S3 Passenger Cases, 48 U. S. 283. s« N. Y. St. i8so, ch. 275. 
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carried out, however, with absolute strictness, for besides executive 
powers, others, both quasi-legislative and quasi-judicial, have been 
conferred, subsidiary to the administration of the laws. 

i. Administrative. — Among the administrative powers com- 
monly conferred has been the appointment of subordinate officers and 
the fixing of their compensation. In all laws for the port of New 
York since 1811 55 the health officer has been empowered to appoint 
one or more assistants. The appointment of health wardens was by 
the New York law of 1820 given to the mayor and council, but in 
1823 s6 was put in the hands of the board of health, as also the appoint- 
ment of consulting physicians. In 1850 the board of health, i. e., 
the mayor and council, appointed visiting, hospital, and consulting 
physicians, the city inspector all other subordinates: health 
wardens, inspectors, and the like. In 1866 the appointment of all 
subordinates was given to the Metropolitan Board, and since 1870 
the power has been exercised by the city board of health. 57 Local 
boards in New York always appointed the local health officer as 
well as other assistants until 1903 but since that date the local health 
officers have been appointed by the state commissioner on nomina- 
tion of the local board. 58 

In Massachusetts since 1739 59 selectmen of towns might appoint 
persons to execute their orders, and whenever there have been boards 
of health in cities these boards might appoint subordinate officers 
and other employees. 60 

The making of by-laws and the issuing of orders and directions 
are the natural means by which administrative bodies act and are 
essential powers for a board of health which is a truly executive 
agent. The power to make and execute orders is found in nearly all 
the laws establishing such boards for municipalities; almost the only 
exception is found in the general New York law of 1850, 61 which, 
while conferring power to make and publish regulations, did not 
mention orders; after an interpretation of this law in 1854 by the 
Supreme Court in Reed v. P., 62 which held that a board of health was 
ultra vires in making special orders, the defect was remedied by the 

ss N. Y. St. 1811, ch. 175; 1820, ch. 229; 1846, ch. 300, etc. 

s« N. Y. St. 1823, ch. 71. 58 N. Y. St. 1903, ch. 383; supra, p. 64. 

s> N. Y. St. 1850, ch. 275; 1866, ch. 74; 1870, ch. 137. 59 Mass. St. 1739-40, ch. 1. 

6 ° Mass. 1877, ch. 133; Com, v. Swasey, 133 Mass. 538. '■ N. Y. St. 1850, ch. 324. 
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amendment of 1867 63 which, with all later laws, included "orders." 
In the law establishing the Metropolitan Board such orders were 
made presumptive evidence of the facts referred to in the order. 
Massachusetts laws have all included the making of orders among the 
powers of boards of health or health officers. The execution of orders 
of boards of health has usually been intrusted to subordinates appointed 
by the board, although it is also often required of police officers, 
sheriffs, or constables. The latter has been true of warrants issued 
by the health officer of the port of New York; of warrants issued by 
boards of health under the act of 1850; 64 and of orders of the Metro- 
politan Board 65 and of later boards for New York City. 

There is a diversity of opinion as to whether the power to make 
orders includes the power to issue licenses or not. In Massachusetts 
the affirmative ground is taken, in New York, the negative. 66 

Other executive powers usually conferred on boards of health 
have been to visit and examine vessels, buildings, and other places, 
to demand information and reports from physicians, and some- 
times to make contracts. 67 

2. Quasi-legislative. — Partaking rather of the nature of legislation 
than execution is the power to make rules and regulations with the 
force of ordinances. Such regulations differ from administrative 
orders in that they are of general application, act equally upon all, 
and the power is usually accompanied by a requirement for pub- 
lication; executive orders, on the other hand, are of special appli- 
cation to special cases, and no publication, but a notice of the order, 
is required. In some early New York laws where no publication of 
rules and regulations was required the statute required notice to the 
governor and his approval before the regulation became effective. 68 

Where the regular municipal authorities act as a board of health the 
power to make regulations with the force of ordinances might be 
implied under a general grant over health matters, but has frequently 
been given specifically to the mayor and council when acting as a 
board of health, as in New York City in 1850, 69 although at that time 

«■ 1 Park Cr. 481. «♦ N. Y. St. 1850, ch. 324; 1863, ch. 358. 

<■' N. Y. St. 1867, ch. 790. «s N. Y. St. 1866, ch. 74. 

66 Quincy z>. Kennard, 151 Mass. 563, 1890; Flushing v. Carraher, 87 Hun 63, 1895. 

«» N. Y. St. 1866, ch. 74. 6 » N. Y. St. 1850, ch. 275. 

a N. Y. St. 1796, ch. 38; 1797, ch. 16. 
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the power to issue orders was granted not only to the board but to 
the city inspectors also; where, however, a board of health has been 
created by statute the power to make rules and regulations with 
penalties attached for disobedience must be included in the statute, 70 
and limitations as to the punishment have frequently been imposed 
in the statute itself. In New York since 1895 71 local boards have 
been able to impose penalties within certain limits for violation of 
their regulations. In New York City such ordinances comprising the 
"Sanitary Code," by which name the regulations of the Metropolitan 
Board of 1866 were known, were declared to be binding by statute 
in 1880, thus being given the force of statutes. 72 In Massachusetts 
town boards of health did not have quasi-legislative powers by general 
statute except for quarantine until the passage of the Revised Statutes 
in 1836; although in Boston the board of health had power from 
its first establishment in 1799 73 to make and execute rules, regulations, 
and orders for both quarantine and nuisances. 74 

State boards were primarily created for purposes of investigation; 
the power to make regulations came later. In New York the state 
board might make regulations first in 1885 75 for the protection of the 
water supply, although such regulations became effective only after 
the approval of the county judge or 76 a judge of the Supreme Court. 
The power to reverse or modify a regulation of a local board 77 would 
also be classed among the quasi-legislative powers. This power 
of the state board was transferred along with all other powers to the 
state commissioner in 1901. 78 It is a question whether the placing 
of so important a quasi-legislative power- in the hands of an appointed 
official would stand a test in court or not. It is similar to the veto 
power of the governor. 

In Massachusetts the state board might order the cessation of 
noxious trades in cities of more than 4,000 population after notice 

'° Polinsky v. P., 73 N. Y. 6s; Taunton v. Taylor, 116 Mass. 254; infra, p. 86. 

" N. Y. St. 1895, ch. 203. 

»" N. Y. St. 1880, ch. 13s; 1882, ch. 410, sec. 575; 1897, ch. 378, sec. 1172. 

13 Mass. St. 1799, ch. 10. 

»+ For further legislative powers, see N. Y. St. 1850, ch. 324, for local boards; 1797, ch. 16, for New 
York City; 1798, ch. 65, and 1801, ch. 86, for commissioners of health; 1805, ch. 31, for mayor and council; 
also Mass. St. 1877, ch. 133. 

js N. Y. St. 1885, ch. 543. " N. Y. St. 1893, ch. 661. 

'« N. Y. St. 1888, ch. 52. ' 8 N. Y. St. 1901, ch. 29. 
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and hearing, 79 and since 1879 s0 nas na d "co-ordinate powers with 
local boards in every locality" in times of epidemic disease. 

3. Quasi-judicial. — Certain powers of still another kind, quasi- 
judicial, have sometimes been granted to boards of health. 81 The 
first among the quasi-judicial functions to be granted was the power 
to administer oaths, granted to the health officer of the port of New 
York in 1796, 82 and to the selectmen of towns in Massachusetts for 
quarantine purposes in 1749. 83 The power to issue warrants was 
given in New York by the temporary cholera act of 1832 and was 
continued among the powers of all local boards upon the revival of 
that act in 1850; it was also granted to the health officer of the port 
in 1863, and to the Metropolitan Board in 1866. 84 In 1888 local 
boards were given the same power to issue subpoenas and compel 
the attendance of witnesses as justices of the peace, and the state 
board the same as judges of the Supreme Court. 83 The power 
to grant a hearing after notice to show cause was given to the board 
of New York City in 1850 86 and continued to the Metropolitan Board; 
in the latter instance the constitutionality of the act was attacked on 
the ground that it conferred judicial powers upon the Metropolitan 
Board whose members were appointed and not elected officers, but 
the court held in Met. Bd. v. Heister 87 that the power was not properly 
judicial and in no way prevented a final determination by a court. 

In Massachusetts, aside from the administering of oaths referred 
to above, no quasi-judicial powers were given to boards of health until 
1868 88 when local boards were empowered to abate nuisances caused 
by swamps only after notice and hearing. In 1871 80 the state board 
was empowered to forbid the exercise of noxious trades in cities or 
towns of more than four thousand inhabitants after notice and hear- 
ing. The Massachusetts Supreme Court, following a different 
opinion from that of the New York courts, has held that determinations 
of a board of health are judicial in character, even without a hearing; 00 

« Mass. St. 1871, ch. 167. 8x Infra, p. 93. 8 a Mass. St. 1749-50, ch. 6. 

«• Mass. St. 1879, ch. 291. »' N. Y. St. 1796, ch. 38. 

»« N. Y. St. 1832, ch. 333; 1850, ch. 324; 1863, ch. 358; 1866, ch. 74. 

»» N. Y. St. 1888, ch. 146. »• Mass. St. 1868, ch. 160. 

« N. Y. St. 1850, ch. 275. >' Mass. St. 1871, ch. 167. 
" 37 N. Y. 661, 1868. 

»° Salem v. Eastern R. R. Co., 98 Mass. 431; Taunton v. Taylor, 116 Mass. 254; Peebles v. Boston, 
131 Mass. 197. 
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following this line of opinion in Massachusetts, provision is always 
made for an appeal from the decisions of a board of health, either 
expressly in the act, or it will be read into the statute by the courts. 

D. DISTRIBUTION OF FUNCTIONS. 

The spheres of activity of the various authorities in charge of the 
administration of the health laws extends over a variety of subjects 
of which those relating most closely to health and disease may be 
classed under the heads of quarantine, nuisances, and investigation, 
the last including the acquisition and distribution of sanitary knowl- 
edge, and in recent years the manufacture and distribution of pre- 
ventive and curative sera and vaccines. 

i. Quarantine. — Maritime quarantine for important ports has 
been enforced by central or state authorities in this country from 
the earliest times. The earliest instances of quarantine were all by 
"orders;" in Massachusetts in 1647 and 1665 by orders of the General 
Court; in 1647 by an order in council in New Netherlands; in 1693 
by a "resolution of the inhabitants" in Charleston, S. C; and in 1712 
by orders in council in New York. All of the earliest laws on the 
subject, those of 1700 in Massachusetts and Pennsylvania, and of 1712 
in South Carolina, provided for their administration by central 
authorities. From the first law for the port of New York in 1755, 
providing for a proclamation of quarantine to be issued by the gov- 
ernor and enforced by his appointees, to the present time the execution 
of the quarantine laws has been by an officer appointed by the gov- 
ernor; for smaller ports, aside from Albany and Hudson, quarantine 
was to be enforced by two justices, although, as the sea coast of the 
state is of limited extent and largely included in the harbor of New 
York, no vessel was likely to reach the smaller ports without passing 
through New York harbor and being subjected to the quarantine re- 
strictions of the port. The probability was, therefore, remote of quar- 
antine being declared for other than merely local protection. The 
practice of New York in regard to quarantine was the usual one in 
states having a port of pre-eminent importance, as Philadelphia in 
Pennsylvania, Baltimore in Maryland, Charleston in South Carolina, 
and New Orleans in Louisiana. In Massachusetts and other New 
England states, on the contrary, with an extended sea coast, with 
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several ports of almost equal importance, with little danger arising 
from the importation of disease, especially yellow fever, from foreign 
sources, and with a strong leaning toward local self-government, 
the enforcement of maritime quarantine, after the veto of the first 
general law, has always been left in the hands of the local authorities,, 
in the earliest laws justices of the peace, a little later selectmen of 
towns or local boards of health; although even in Massachusetts in 
the early laws the governor was to be notified of the measures taken 
and was empowered to "take such further steps as are necessary." 91 

Land or local quarantine has been usually and until recent times 
entirely in the hands of the local authorities. In Massachusetts it 
has always been proclaimed and enforced by the selectmen of towns 
or local boards; 92 in New York in early days, aside from the cities 
of Albany, Hudson, and New York, by two justices of the peace, 93 
later by local boards of health. 94 In New York City the commissioners 
of health since 1798, the mayor and board of health since 1805, have 
had the power to order any vessel, suspected of harboring infectious 
disease and found at the wharves, to the quarantine anchorage or 
other place. 95 The board of health has had power to isolate or 
remove infected persons and things and to fence off an infected part 
of the city since 1823 ; 96 also to proclaim local quarantine against an 
infected place and prohibit or regulate intercourse. 97 

There has been a strong tendency in recent years toward centrali- 
zation of power, especially with regard to local quarantine; this 
has been true in New York since 1893 98 and is seen even in 
Massachusetts, the stronghold of local government. 99 

Quarantine laws in New York have usually been given in great 
detail, so that there has been little need for regulations to be made by 
the administrative authority; the tendency, however, since the middle 

o 1 Mass. St. 1701-2, ch. 9; cf. S. C St. 1712, ch. 317; infra, p. 123. 

* a Mass. St. 1701-2, ch. 9; 1849, ch. 211. " N. Y. St. 1794, ch. 53. 

« N. Y. St. 1832, ch. 333; 1850, ch. 324. 

« N. Y. St. 1796, ch. 38; 1805, ch. 31; 1897, ch. 378. sec. 1221. 

» 6 N. Y. St. 1823, ch. 71. 

91 N. Y. St. 1811, ch. 175; 1897, ch. 378, sees. 1219, 1220; cf. S. C. St. 1760, ch. 892; infra, p. 124.. 
In Louisiana the police juries of the respective parishes have had control of local quarantine since 1835. 
(1835, ch. 162). 

« 8 N. Y. St. 1893, ch. 66r. 

99 Mass. St. 1879, ch. 29t; Columbia Univ. Studies, 8, p. 64; 9, pp. 124-47. See also S. C. St. 1878,. 
ch. 610; 1901, ch. 420; Fla. R. S. 1892, tit. XI; La. St. 1898, ch. 192. 
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of the last century has been more and more toward a statement of 
broad principles, leaving much to the discretion of a health officer with 
ample power to make orders and give directions in individual cases. 
In Massachusetts, on the contrary, few details have ever been given 
in the laws; everything has been left to the regulations and orders 
made by the local administrative authorities. 

2. Nuisances. — Control over local matters relating to health is 
probably inherent in local authorities, although there is a difference 
of opinion on the subject. 100 If, in the face of great danger to the 
public health, the regularly constituted authorities fail to act, it is quite 
certain that the inhabitants will take matters into their own hands, 
as in Philadelphia during the yellow fever epidemic in 1793. 101 
" Government of almost every kind was almost wholly vacated, and 
seemed by universal consent to be vested in the committee" of citizens 
appointed at a mass meeting called by the mayor. So also in St. 
Louis, where, during a bad epidemic of cholera in 1849, the mayor, 
common council, and health officers were deposed by a mass meeting 
of citizens, ward committees of public health appointed with absolute 
power, and disobedience of their orders punished by fine and imprison- 
ment. 102 

Local health matters, aside from quarantine, fall generally under 
the head of nuisances, caused by noxious trades, or by filth of various 
kinds. Just how close a relation the nuisances caused by noxious 
trades bear to public health it is not necessary to discuss here. It 
is sufficient that the relation has been supposed to be an important 
one and that the control over such trades has been based largely 
upon the power to preserve the public health. 

As far back as 1856, when New York was still under Dutch rule, 
the city records show an ordinance regulating the slaughter of cattle, 
and under the first English governor in 1665 a license or "ticket of 
consent" was required from the "agent of the corporation" before 
a butcher could prosecute his trade. 103 In 1676 there was an ordi- 
nance granting a franchise for a public slaughter-house to be built 
for the use of the city and forbidding the slaughter of cattle in other 
places. 104 

100 28 Cyc, p. 709. I0 ' Wendt, Asiatic Cholera. 

'" See Account of Mathew Carey. •" Cooper v. Schultz, 32 How. Pr. 107. 

»»« Min. Com. Council, 1, pp. 46, 67; 5, pp. 226, 302, 322, 357, etc. 
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Attempts were also made in those early days to regulate the 
nuisances arising from filth. In spite of proverbial Dutch cleanliness, 
the inhabitants of New Amsterdam seem to have managed their 
municipal housekeeping in a most unsanitary way. After the English 
occupation in 1668 we hear of Governor Lovelace complaining that 
he " could not get an obstinate and wilfully negligent people to pave 
the streets, or keep them or the wharves and dikes clean from filth 
and garbage," and within three months of his coming a severe epidemic, 
possibly yellow fever, visited the city. Whereupon was proclaimed 
a day of humiliation and prayer. 105 In 1647 the city council passed 
an ordinance, frequently revived, requiring householders to cleanse 
the streets, "every person cleansing before his or her dores," but 
upon each renewal of the ordinance complaints were registered of 
lack of observance, and in 1685 constables were required to see that 
former orders as to street cleaning were observed. 100 The inherent 
authority of municipalities to regulate such matters when they arise 
upon the public streets is probably upon a firmer basis than the 
regulation of noxious trades, since the streets are public property. 

Up to this time there had been no statutory authority to control 
nuisances conferred upon the city government, and although the 
Dongan charter in 1686 might be considered authority for later 
ordinances its terms were vague and indefinite. Under this charter, 
and similarly under the later Montgomerie charter in 1730, general 
powers were granted the city council "to make laws, orders, ordinances, 
and constitutions .... for the good rule, oversight, correction, 
and government of said city .... and for the several tradesmen 
victuallers, artificers, and all other people and inhabitants." Ordi- 
nances were to endure only three months (under the Montgomerie 
charter twelve), unless allowed and confirmed by the governor. 
Acting under these general powers the municipal council passed a 
series of ordinances relating to nuisances, of which the execution was 
placed in various hands. In 1695 a supervisor of street cleaning 
was appointed; in 1699 the mayor was authorized to appoint public 
scavengers; in 1702, "the year of the great sickness," constables and 
sheriffs were ordered to carry out the ordinances for cleanliness, 

"s Mem. Hist. N. Y., 1, p. 346. 

106 Min. Com. Coun., 1, pp. 7, 13, 28, 167. 
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and in the following year, 1703, alderman were required to make 
presentment of all persons who neglected or refused to clean their 
streets. 107 

When the matter of nuisances first became a subject of legislative 
action in New York, it was still uncertain in the minds of the legis- 
lators who would be the proper authorities to administer these laws. 
Sometimes, therefore, the control over nuisances was vested by 
statute in the quarantine authorities, appointed by the governor; 108 
sometimes in the regular municipal authorities, either alone or in 
connection with the state-appointed authorities. 100 It is to be noted 
in cases of mixed administration found in early New York laws that 
there was less opportunity for a conflict of authority than appears 
on the surface, since the mayor was appointed by the governor until 
1821, and the whole administration of health matters was therefore 
ultimately under the control of the central authority up to that time. 
The statutes of those early days are not always perfectly clear as to 
the persons who should actually execute the laws, ordinances, and 
orders with regard to nuisances, although in general the commissioners 
of health were the executive agents. In Massachusetts the idea of 
local self-government was strongly intrenched from the beginning. 
Towns doubtless considered themselves empowered to control nui- 
sances under the general grant of 1635 110 but it is difficult at this 
day to find definite records of such actions. After 1692 111 the power 
was granted by statute to selectmen of towns to assign places for 
slaughter-houses, although after 17 10 in cases of nuisance arising 
from slaughter-houses there was provision for a jury of inquiry. 112 

Administration of health laws regarding nuisances by boards 
especially appointed for that purpose was the next stage of develop- 
ment. In New York City a board of health with power to control 
nuisances is first mentioned in the law of 1805. 113 The board was to 

I0 * Min. Com. Court., i, p. 376; 2, pp. 95, 195, 246. 

>° 8 N. Y. St. 1797, ch. 16; 1796, ch. 65; 1801, ch. 92; cf. Philadelphia, Pa. St. 17 Mar. 1806; 
31 Mar. 1812; New Orleans, La. St. 17 Mar. 1818. 

•°» N. Y. St. 1796, ch. 38; 1799, ch. 70; 180s, ch. 31. 

"" Rec. of Colony of Mass. Bay, 1, p. 172, Mar. 3, 1635; supra, p. 51. 

■" Mass. St. 1692. ch. 23; supra, p. 51. 

"* Infra, p. 90; cf. parish administration of health laws under La. St. 1835, P' I0 2- 

"3 N. Y. St. 1805, ch. 31; also 1811, ch. 175; 1820, ch. 229. Similar mixed boards are found in 
La. St. 17 Feb. 1821, for New Orleans; 2 May 1874. for Shreveport; and 20 Mar. 1878, for Baton Rouge; 
see also Pa. St. 1859, ch. 395; supra, p. 13. 
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consist of the commissioners of the health office appointed by the 
governor and such other members as the mayor and council might 
appoint. In 1823 114 the commissioners were no longer members 
of the board, but were still the executive officers, the board consisting 
solely of appointees of the city council. In 1849 115 a new executive 
department, that of the city inspector, was created, and the following 
year" 6 the city inspector became the executive officer of the board, 
now the mayor and council; the commissioners, aside from the duties 
imposed by statute of visiting the sick and performing other professional 
duties as required, were to advise the board of health. Except for 
the interim from 1850-70, during the first part of which the mayor 
and council administered the health laws as a board of health, and 
during the latter part of which the Metropolitan Board of Health 
performed those duties, there has been a board of health in charge of 
the health interests of New York City from 1805 to the present time. 
Even the Metropolitan Board, from 1866-70, was the city board of 
health in all but name, and exercised exclusive jurisdiction in health 
matters throughout the city and the Metropolitan Health District. 117 
Since 1866 the board has been composed of working members who 
are paid salaries, and who take a professional rather than a political 
interest in the administration of the laws. Yet in this connection it is 
well to bear in mind that the health officer of the port, a state official" 8 
appointed by the governor, has been ex officio a member of the city 
board of health except from 1823-66, and even during these years 
was one of the commissioners, the executive agents of the board. 
Subordinates for the execution of the laws have been appointed since 
1866 by the board. Chief among these subordinates has been the 
sanitary superintendent with general supervision over the execution 
of the orders of the board, with assistants and sanitary inspectors as 
needed. During the greater part of this time there has been also 
provision for a detail of police at the request of the board." 9 

Outside of New York City boards of health do not appear in 
the state until 1832, the year of the first great cholera panic.' 20 
Indeed it is somewhat difficult to discover just how local health 

"< N. Y. St. 1823, ch. 71. "' Young v. Flower, 22 N. Y. Supp. 332. 

"s N. Y. St. 1849, ch. 187. "5 N. Y. St. 1882. ch. 410, ch. 3, sec. 296. 

1,6 N. Y. St. z&;r<, ch. 275; supra, p. 15. "° N. Y. St. 1832, ch. 333; supra, pp. 17, 23. 

'" Jamaica v. Long Isd. R. R. Co., 37 How. Pr. 379. 
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affairs were administered in smaller places before this time. Local 
quarantine had been enforced by two justices of the peace since 1794, 
and city and village charters often gave powers ample enough to 
include the suppression of nuisances, but whether in other places 
nuisances were suppressed by just ices of 1he peace or by county 
officers, or whether the New York towns were in the happy condi- 
tion of having no nuisances to suppress, it has been impossible to 
discover. The law of 1832 was a temporary measure passed in an 
emergency; a permanent law providing for local boards of health 
in all cities, villages, and towns was not passed until 1850. 121 This 
law was a revival of that of 1832, and as both were passed under the 
pressure of a threatened epidemic of cholera, the quarantine features 
were more prominent than those relating to nuisances. Boards of 
health were to make and publish rules and regulations for the sup- 
pression and removal of nuisances, to appoint a health officer, pre- 
scribe his duties, and employ such other persons as were necessary 
to carry their rules and regulations into effect. 

There has been no change since that time in the authorities who 
administer the law with regard to nuisances except that the local 
health officer since 1895 122 has been by statute the chief executive 
officer of the board. Since 1903, I23 however, the administration 
in the last analysis is under state control since the local health officer 
is now appointed by the state commissioner upon nomination of the 
local board. 

In Massachusetts administration by boards of health, while 
permitted for towns as far back as I797 124 for nuisances other than 
noxious trades, was not very general. Except for the brief interval 
in which Boston, Salem, and a few other large towns enjoyed 
elective boards of health created by special statutes, there were few 
boards chosen. Upon the granting of city charters a step backward 
was taken, as no special boards of health were required in most of the 
charters; health matters were administered by the mayor and council 
acting through committees, as in Boston, or through the city marshal, 
as in Salem. In 1849 125 by a general law the same freedom of choice 
as to methods of administration was granted to city councils in all 

■'■ N. Y. St. 1850, ch. 324. "< Mass. St. 1707, ch. 16. 

■•* N. Y. St. 1895, ch. 203. *" Mass. St. 1840, ch. 211; supra, p. 54 

"J N. Y. St. 1903, ch. 383; 1004, ch. 484. 
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cities together with the powers of town boards. In 1866 1 2fi committees 
or boards of health in cities were authorized to appoint agents to act 
in time of emergency or when the board could not assemble, such 
agents having all the authority of the board. It was not until 1877 
that distinct boards of health were required in cities voting to accept 
the law, and not until 1895 that they were compulsory for all cities 
except Boston. 127 

The administration of laws regarding nuisances arising from 
slaughter-houses has been divided since 1871 128 between state 
and local authorities by requiring licenses from the local health 
authorities for persons about to engage in the business of slaughtering, 
and by giving the state board power after notice and hearing to 
order the cessation of offensive trades. It is noteworthy that in 
Massachusetts, the home of local government, the state board from 
its inception should have taken a vital interest in this class of 
nuisances which in New York have been left exclusively to the 
control of localities. The powers of the state board over such 
nuisances and over sewage disposal 129 are executed by the secretary. 

3. Vaccination. — In no field of activity on behalf of public health 
has there been more variety of administrative authority than in that of 
vaccination. The early Massachusetts laws relating to inoculation 
with smallpox 130 were restrictive rather than mandatory. The first 
statute 131 requiring general vaccination, irrespective of the prevalence 
or menace of an epidemic, placed the execution of the law in the 
hands of the town boards of health where such existed, and made it 
the duty of towns having no board of health to elect three superintend- 
ents of vaccination. The expenses in either case were to be met by 
taxation. 132 The Revised Statutes in 1836 133 altered the law, making 
it permissive for towns to require vaccination of all the inhabitants 
or not. In 1855 134 the requirement was again made general, with 
the administration of the law under the supervision of the local govern- 

" lS Mass. St. 1866, ch. 271. "' Mass. St. 1877, ch. 133; 1895, ch. 332. 

1,8 Mass. St. 1871, ch. 167; 1901, ch. 134; supra, pp. 55, 58. 

"» Mass. St. 1901, ch. 104; 1906, ch. 158. 

■3° Mass. St. 1764, ch. 12; 1776-77, chs. 5, 7; 1792, ch. 58. '" Mass. St. 1809, ch. 117. 

I3a Such a tax, without a special authorizing law, was upheld in Vermont, Hazen v. Strong, 2 Vt 
427, 1830. See also an early N. H. case, Wilkinson v. Albany, 8 Foster 9, 1853. 

"J Mass. R. S. 1836, ch. 21. ■" Mass. St. 1855, ch. 414. 
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mental authorities: selectmen of towns, the mayor and aldermen of 
cities; although the duty of excluding un vaccinated children from 
the schools was laid upon school committees. The administra- 
tion of the law except as to schools was transferred to local boards of 
health in i8o4 I3S with discretionary power to require the revaccina- 
tion of adults. The law was attacked as an unconstitutional violation 
of personal liberty but was upheld by the supreme courts both of the 
state, and of the United States. 136 

In New York the law of i860 137 empowered school boards to 
exclude unvaccinated children from the schools. The public health act 
of 1893 138 went farther and forbade the admission of such children 
to the schools. The execution of both laws was intrusted to the school 
authorities. The constitutionality of the latter law was attacked 139 
but the law was upheld on the ground that a common-school educa- 
tion is a privilege and not a right, that it is created by legislative 
enactment and subject to legislative regulation, and that the school 
officers have no discretion in the matter but must obey the law. 

4. Investigation. — The possibility of investigating the causes of 
disease under state auspices was first included in a law in the New 
York cholera act of 1832, I4 ° by which the governor was empowered 
to employ agents to procure information as to the progress, prevention, 
and treatment of cholera; it was made his duty to communicate 
such information by proclamation. 

The Massachusetts sanitary commission of 1850 recommended 
that investigations as to the causes of disease, especially consumption, 

■as Mass. St. 1894, ch. 515. 

f 3 6 Com. v. Pear, 183 Mass. 242, 1903; Jacobson v. Mass., 197 U. S. 11. 

'" N. Y. St. i860, ch. 438. " 8 N. Y. St. 1893, ch. 661, sec. 200. 

■" In re Walters, 32 N. Y. Supp. 322, 1895; in re Viemeister, 179 N. Y. 235, 1904. 

Note. — In all cases in other states arising under statutes by which authority has been conferred upon 
locrJ boards of health or school boards to require vaccination either before admission to the schools or other- 
wise the constitutionality of the statute has been upheld. Such cases are: Abeel v. Clark, 84 Cal. 226, 
1890; Bissell v. Davison, 65 Conn. 183, 1894; Morris v. Columbus, 102 Ga. 792, 1898; State v. Hay, 
126 N. C 990, 1900. Where a statute has conferred no express power to require vaccination but the 
local authorities have required it under a general grant of power to promote the public health there has 
been more doubt in the minds of the courts. Where an emergency has existed they seem inclined to 
support the action of the local authorities: Blue v. Beach, 153 Ind. 121, 1000; Duffield v. Williamsport 
School Dist., 162 Pa. St. 476, 1894; Freeman v. Zimmerman, 86 Minn. 353, 1902. Where no emer- 
gency has existed the trend of judicial opinion seems to be against a vaccination requirement: Potts v 
Breen, 167 111. 67, 1897; Lawbaugh v. Bd. Ed., 177 HI. 572, 1899; Adams v. Burdge, 95 Wis. 390, 1897; 
Mathews v. Bd. Ed., 137 Mich. 530, 1901; although the Missouri courts took the opposite view: In re. 
Rebeneck, 62 Mo. App. 8, 1895. 

'« N. Y. St. 1832, ch. 333. 
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should be made by local boards. The idea of a state board, created 
for purposes of investigation, was first presented in the third National 
Quarantine and Sanitary Convention 141 held in New York City in 
1859, but it was 20 years after the recommendation of the Massachu- 
setts commission and 10 after that of the National Sanitary Conven- 
tion before the first state board, that of Massachusetts, was established. 
Meanwhile, in 1866, 142 it was made the duty of the Metropolitan 
Board in New York "to gather and preserve information and facts 
relating to deaths, disease, and health," as far as it was able without 
serious expense, and keep in communication with local boards. 
The duties laid upon the New York and Massachusetts state 
boards by the statutes 143 establishing them were given in almost 
identical phrases: to take cognizance of the interests of life and 
health among the people of the state, to investigate the causes of 
disease, especially epidemics, the sources of mortality, the effects 
of localities, employments, and conditions upon public health, and 
to collect and preserve information. These duties have been per- 
formed by the members of the boards themselves, or by experts 
acting under their guidance and employ. Other duties, more strictly 
administrative, have been laid upon state boards by later statutes, 
but the importance of the scientific investigations conducted by them 
has steadily increased. Their annual reports are filled with the 
results of such investigations. 

With the investigative work of the boards has been included the 
diffusion of sanitary knowledge, both for the education of local boards 
and health officers, and for the information of the people at large; 
a glance at the latest appropriation acts in the two states under con- 
sideration will show thousands of dollars set aside for such purposes 
as a traveling tuberculosis exhibit, the expenses of a conference of 
health officers, and for the publication and distribution of special 
pamphlets to inform the people as to the best means of preventing 
tuberculosis and other diseases. 144 To investigation one other 
sphere of activity has been added, scarely governmental: the manU- 
141 Proceedings and Debates, Third Natl. Quar. and Sanit. Conv., p. 88. 
■«* N. Y. 1866, ch. 74, sec. 18. 
•« Mass. St. 1869, ch. 420; N. Y. St. 1880, ch. 322. 

»« Mass. St. 1906, ch. 47; 1907, chs. 84, 208, 364, 537— total $134,500; N. Y. St. 1907, chs. 577, 578, 
— total, aside from food inspection, $128,179. 
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facture and distribution of pure vaccine virus and of antitoxins 
for diphtheria, tetanus, and other diseases. Allied to this non-govern- 
mental activity of the state is the power granted to cities of over 250,000 
inhabitants in New York 145 to establish under certain conditions 
tuberculosis sanitoria outside of their own limits. 

From the first health laws of two hundred years ago, limited in 
scope to the exclusion of infection by means of quarantine and 
isolation, it is a long road to the present highly organized depart- 
ments of health, exercising ample powers for the investigation and 
prevention of disease in all its forms. 

'45 N. Y. St. 1899, ch. 637. 



CHAPTER 4. 

ENFORCEMENT. 
There are two general methods of enforcement of health laws, 
whether statutes, regulations, or orders. The first is through pun- 
ishment after judicial -decision, the second by specific enforcement; 
the latter may be carried out through the courts, or directly through 
the health authorities. 

A. ENFORCEMENT BY PUNISHMENT. 

Punishment may be in the nature of fine or imprisonment after 
conviction of a misdemeanor; or a penalty may be recovered on 
suit. 

Early English statutes made offenses against the quarantine laws 
a felony, and by the common law the maintenance of a public nui- 
sance was a misdemeanor, and hence an indictable offense; but 
for a private nuisance, since it was not a misdemeanor, the remedy 
was by action on the case. 1 In this country the only law, as far as 
ascertained, by which offenses against quarantine were made a felony 
was an act of the Massachusetts Bay Colony of 1721-22 2 by which 
the master or captain of any vessel refusing to perform the quarantine 
required in the law "shall be deemed a felon, and shall suffer the 
pains of death." But this law was an exceptional one, passed through 
fear of the plague, and was limited to three years. Indeed, even 
criminal actions were not always provided in the health laws, offenses 
against them were not always made misdemeanors, although it 
must be borne in mind that the distinction was not clearly held in 
the early laws between conviction of misdemeanor with payment of 
a fine, and a suit for penalties. In Massachusetts the early quar- 
antine laws were generally enforced by penalties, although as there 
has never been a general quarantine law for the state, the penalties 
are imposed for violation of regulations of town boards of health. 
In New York, on the other hand, while penalties were sued for before 

1 Blackstone. IV, pp. 161, 167; Broom's Common Law, p. 821. 

9 Mass. Prov. Laws 1721-2, ch. 3; the earliest quarantine law (Pa. 1700) provided for a penalty 
of £100 to be recovered for the use of the proprietary and governor of the province. 
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1796, since that date offenses against quarantine have been uniformly 
treated as misdemeanors. 3 

The same contrasting tendencies are to be noted between New 
York and Massachusetts legislation with regard to punishment for 
nuisances, although they are not so clearly marked as in regard to 
quarantine. In New York with few exceptions violations of statutory 
provisions, regulations of boards of health, or ordinances of city 
authorities have been considered misdemeanors; non-compliance 
with the orders of the Board of Health of New York City has also 
been made a misdemeanor in many statutes from the very beginning 
of nuisance legislation. 4 The act of 1850 5 establishing local boards 
gave them power to make regulations concerning nuisances and 
made a violation of such regulations a misdemeanor, but made no 
mention of orders. In a case coming before the courts in 1854 it 
was held that this provision did not apply to orders of the board of 
health. 6 The law of 1867 for local boards remedied the defect, and 
violations of orders of boards of health as well as of regulations con- 
cerning nuisances have since that time been misdemeanors. 7 Few 
instances of penalties occurred in the New York City health laws 
until the establishment of the Metropolitan Board of Health in 1866. 
By that act, in addition to punishment for a misdemeanor, a penalty 
up to $250 might be sued for by the board; this provision has been 
continued in later laws relating to New York City and since 1870 
has also occurred in laws for local boards. 8 By the law of 1885* 
regulations of the state board of health as to preserving water courses 
from contamination might be enforced by either civil or criminal 
process, but not by both. 

But while enforcement by punishment as for misdemeanors 
is the rule, and suit for penalties the exception in New York health 
laws regarding nuisances, in Massachusetts both methods have been 
employed from early days with the tendency toward suit for penalties. 
The law of 1785 10 as to noxious trades, indeed, provides for three 

> N. Y. St. 1796, ch. 38. 

<N. Y. St. 1798, ch. 65; 1823, ch. 71; 1850, ch. 27s; 1866, ch. 74, Met. Bd.; 1867, ch. 956, sec. 
17, etc. 

5 N. Y. St. 1850, ch. 324. 

« Reed v. P., 1 Park Cr. 481, 1854; see also H. Dept. v. Knoll, 70 N. Y. 530, 1877- 

' N. Y. St. 1867, ch. 790; 1905, ch. 443. » N. Y. St. 1885, ch. 543- 

» N. Y. St. 1866, ch. 74, sec. 30; 1870, ch. 559. " Mass. St. 1785, ch. 1: infra, p. 90. 
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methods of enforcement : by fine, after conviction on presentment to 
the Grand Jury; by suit for penalty; and by suppression after an 
inquiry by a jury. The various revisions of the statutes have pre- 
served both the method of abatement of a nuisance after inquiry by a 
jury, and the imposition of penalties on suit, although there seems 
to be some discrepancy between the earlier law and the Revised 
Statutes, as to the inquiry by jury." Also it has been held that 
statutory provisions have not repealed the remedy of indictment at 
common law. 12 The reoccupation of unfit .dwellings after eviction 
by the board of health was made an indictable offense in 1850, 13 
and neglect of orders of the board as to noxious trades in cities which 
had voted to accept the law in 1855. I4 Penalties were imposed, to 
be recovered by suit, for offensive trades; 15 for failure to obey orders 
of the board of health or health officers as to nuisances/ 6 and for 
resisting search for nuisances in Boston. 17 

Qui tarn actions. — In early times the duty of enforcing the health 
laws by information or complaint was not laid upon any special officer 
and we therefore find frequent instances of an inducement held 
out to any person who would enter suit or make complaint. 18 In 
Massachusetts in 1718 19 violations of quarantine were punishable by 
fines to be sued for by the province treasurer, one-third to go to His 
Majesty's government, one-third to the informer, and one-third to the 
province treasurer for the time being. A similar provision, one-half 
to the person bringing suit, is found in the laws of 1785 and 1799" 
for abating nuisances caused by noxious trades. From the time the 
Revised Statutes were passed in 1836 such inducements were no 
longer offered to those bringing offenders against the health laws to 
justice. 

11 Mass. R. S., ch. 21, sec. 12; G. S., ch. 26, sec. 12; P. S., ch. 80, sec. 25; R. L., ch. 75, sec. 72, 
as to jury; R. S., ch. 21, sec. 5; G. S., ch. 26, sec. 5; P. S., ch. 80, sec. 18; R. L., ch. 75, sec. 65, as to 
penalties. 

Ia Com. v. Rumford Chem. Works, 16 Gray 231, i860. 

■» Mass. St. 1850, ch. 108. «« Mass. St. 1797, ch. 16. 

r «Mass. St. 1855, ch. 3Qi ; supra, p. 54. x ' Mass. St. 1799, ch. 10, and later statutes. 

*5 Mass. St. 1709, ch. 75. 

18 Sometimes the inducements offered were very large, as in S. C. St. 1744, ch. 720, by which one-hali 
of a cargo of negroes landed contrary to the law was to be given to any person bringing suit, and in S. C. 
St. 1738, ch. 651, by which half of the penalty of £500 imposed for inoculating with smallpox could be 
recovered by the one who should sue. See also S. C St. 1712, ch. 317; 1783, ch. 1194; and Ga. St. 
1793, 17 December; infra, p. 123. 

" Mass. St. 1717-18, ch. 14; also 1739, ch. 1, and 1797, ch. 16. 

*° Mass. St. 1785, ch. 1; 1799, ch. 75. 
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In New York the first quarantine law provided that one-third 
the penalty of £500 should go to the person who sued for it, but in 
1784 it was made the duty of the warden of the port to bring suit." 
In 1797 22 one-half the penalty of $100 for carrying on an offensive 
trade in the part of the city where such trades were forbidden by 
statute was given to the person who sued, but this statute was of 
short duration. The only recent approach to qui tarn in New York 
is in the law of 1870 23 forbidding the deposit of refuse on or near 
highways or navigable streams, by which any person aggrieved might 
serve notice upon the offender for the removal of the nuisance with 
the right to sue for $25.00 for each day of neglect to remove. 

B. SPECIFIC ENFORCEMENT. 

In both of these methods of enforcement by punishment — after 
conviction as a misdemeanor and suit to recover a penalty — the accused 
was given the safeguard of the processes of the law, but these pro- 
cesses were slow and often the very essence of authority to deal with 
matters relating to health must lie in the speedy enforcement of the 
law. Long before punishment can be meted out for a broken law 
irreparable damage may be done. The balance is a nice one, at once 
to protect the personal and property rights of the individual and not 
to neglect the demands of the public welfare. In the preamble of 
an early Massachusetts act 24 we find the legislature expressing the 
necessity for more speedy and more efficient enforcement of the laws : 
" Whereas the laws now in force are inadequate to so speedy a removal 

of nuisances as the Exigencies of the public may require " The 

demand for quicker enforcement, whether expressed in preambles or 
not, led to various methods of specific enforcement. Such enforce- 
ment of health laws might be had either: (a) through the courts; 
or (b) without recourse to the courts, by the action of the health author- 
ities themselves, either in a quasi-judicial capacity or by summary 
proceeding. The advantage of enforcement through the courts lies 
in the greater protection to individual rights and in the freedom from 
personal liability of the persons (officers of the law) carrying out the 
decrees of enforcement. On the other hand enforcement directly 
by health authorities makes for celerity and efficiency. 

«■ N. Y. St. 1755, ch. 073; 1784, ch. 57. •» N. Y. St. 1870, ch. 525. 

■■ N. Y. St. 1797, ch. 16. '* Mass. St. 1801, ch. 16. 
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1. Enforcement through the Courts (Judicial Enforcement). 

a) By warrant. — Perhaps the earliest form of enforcement of 
health laws through the courts was by warrant issued by a justice 
of the peace in Massachusetts to a sheriff or constable for the return 
to his vessel of a person coming on shore in violation of quarantine. 23 
The same use of a warrant directed to the sheriff or constable is found 
for the removal of persons coming from infected places who refused 
to withdraw from a town on notice, 26 and for the detention and 
purification of suspected baggage; 27 this provision is still in force. 28 
A warrant from a justice of the peace was also required for forcible 
entry to search for or abate a nuisance in Boston 29 and in towns 
generally. 30 

In New York a warrant was required in towns from a justice of the 
peace for the removal of smallpox patients by the temporary law of 
1778; 31 and as the execution of the quarantine law for towns other 
than New York City was in the hands of two justices of the peace 
it is fair to suppose that the method of enforcement intended by 
the law was by means of warrants. 32 No warrant seems to have been 
required in New York City in early days for the removal of infected 
persons, but from 1798 to 1811 33 the board of health might require 
"the aid of a justice and constable" for forcible entry to examine 
for nuisances, and a warrant from the mayor or recorder, both having 
judicial powers, to the sheriff to abate. Where the statute does not 
distinctly provide for the method of removal of a nuisance the early 
decisions held that it might be abated by anyone acting under the 
common law, but such persons acted at their peril; the advantage of 
the warrant was, therefore, in the protection granted to those remov- 
ing the nuisance. 34 Later court decisions have overthrown this 
doctrine and have held that a public nuisance might be removed 
only by a person especially injured thereby. 

*s Mass. St. 1 701-2, ch. 9; by whom such a warrant was to be procured is not always clear; the law 
seems to impose administrative duties upon the justices of the peace for marine quarantine (sec. 4). 

36 Mass. St. 1739, ch. 1. 

"Mass. St. 1751-2, ch. 12; 1797, ch. 16; R. S., ch. 21, sees. 19, 20. 

38 R. L., ch. 75, sees. 46, 87. 3 ° Mass. R. S., ch. 21, sec. 18. 

"Mass. St. 1799, ch. 10. »■ N. Y. St. 1778, ch. 36. 

» 3 N. Y. St. 1794, ch. 53; 1801, ch. 92; R. S., ch. 14, tit. 6, sec. 22, by "any order in writing." 

33 N. Y. St. 1798, ch. 65; t8ix, ch. 175. 

3* Hart v. Mayor Albany, 9 Wend- 571; Van Wormer v. Albany, 15 Wend. 262; infra, p. 108, "Liabil- 
ity." 
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b) Inquiry by jury. — Another form of enforcement, found in 
Massachusetts, is enforcement after inquiry by a jury. This is 
probably derived from the old English "hundred jury" in attendance 
upon the quarter sessions, whose business it was "to inquire of 
such things as shall be given them in charge," including nuisances. 3S 
Very similar were the inquiries which the Court of General Sessions 
of the Peace of the county, by the laws of 1 710 and 1785, might cause 
to be made by a jury into nuisances caused by noxious trades, 36 
followed by suppression of the nuisance, either by " prohibiting 
and restraining," or by "causing such nuisances to be removed or 
prevented." In 1801 37 this was called a " Court of Inquiry" and was 
summoned by two justices of the peace. That it was an administra- 
tive proceeding is clearly shown by the fact that there was no indict- 
ment, no punishment of an offender; the jury was summoned to 
determine the fact of the existence of a nuisance and to order its 
abatement and removal. No mention is made of such inquiry by a 
jury in the Revised Statutes, although they provided that whenever 
a building which had been assigned for a noxious trade became a 
nuisance, and it should be so made to appear before the Court of 
Common Pleas (which implied a jury), the court might revoke the 
assignment, prohibit the further use of the building for such purposes, 
and cause the nuisance to be removed. 38 This provision is still 
embodied in the laws. 39 The jury of inquiry reappears in the law 
of 1855 40 by which appeals from orders of the board of health are made 
to a jury impaneled for that purpose, with power to render a verdict 
affirming, annulling, or altering the order of the board from which 
appeal was taken. There is no inquiry of this kind by a jury preced- 
ing abatement to be found among the health laws of New York. 41 
Indeed in the case of Met. Bd. v. Heister 42 it was stated by the court, 

35 Webb, S. and B., English Local Government, p. 456. »* Mass. R. S., ch. 21, sec. 48. 

a'Mass. St. 1710-11 ch. 8; 1785, ch. 1. »» Mass. R. L., ch. 75, sec. 92. 

J' Mass. St. 1801, ch. 16. " Mass. St. 1855, ch. 391. 

4 1 The only jury summoned in connection with the removal of noxious trades in New York was 
that provided for by the laws of 1796, ch. 38, and 1797, ch. 16, by which a jury was to fix the compensa- 
tion to be paid to owners of noxious establishments ordered removed for the loss occasioned by the removal 
and then only in case an agreement could not be reached between the mayor and owner as to the amount 
of compensation to be paid to the owner. Perhaps it should be noted here that in the law of 1797 after 
a jury had fixed the amount of compensation it was optional with the mayor and council whether to pay 
the amount fixed, or to make the removal to another location at the expense of the city. 

«• Met. Bd. v. Heister, 37 N. Y. 661, 1868; see also Reynolds v. Schultz, 34 How. Pr. 147, 1868. 
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after citing a series of early laws, that " the absolute control over per- 
sons and property, so far as public health was concerned, was vested 
in boards or officers who exercise a summary jurisdiction over the 
subject" and that a jury had not been the ordinary tribunal to deter- 
mine questions of nuisances prior to the adoption of the constitution 
of 1846 and hence was not included in the constitutional provision 
saving jury trial in all cases in which it has been used before that 
time. 

c) Abatement by order of court after conviction. — To be distin- 
guished from this method of abatement of a nuisance after inquiry is 
abatement by order of the court after conviction of a misdemeanor; 
in the first instance the business of slaughtering or other noxious 
trade had become a nuisance (in 17 10 the Massachusetts legislature 
said it might become such by the growth and increase of the town), 
although carried on in a place assigned by the local authorities or 
selectmen, and was therefore subject to inquiry; in the second, the 
trade was carried on, or the nuisance arose in contravention of some 
order 43 of the selectmen or board of health and hence was subject to 
punishment. 

The power of the court to order abatement after conviction under 
the common law without express statutory grant is unquestioned. 
"By all the authorities the defendant may be required as part of his 
sentence to abate the nuisance;" neglect or refusal is considered 
contempt of court and punished as such. 44 

In Massachusetts, however, since 1836 abatement after conviction 
has been expressly provided in the statute. 45 

d) Enforcement by injunction. — Still another method of enforce- 
ment through the courts has been used — that by injunction. There 
has been some question whether a court of equity could enjoin a 
common nuisance without statutory authority, but in Massachusetts 
such enforcement was provided by statute as early as 1827. 46 Equity 
jurisdiction was then so new in the minds of the judges that in a case 
coming before them within a few months, while admitting the desira- 
bility of such restraints in regard to private nuisances, the court was 

43 Mass. St. 1785, ch. 1, in a place not assigned. 

** Bishop, New Criminal Procedure, II, sec. 871, 1; Clark v. Syracuse, 13 Barb. 32, p. 37. 

■*s Mass. R. S., ch. 21, sec. 12; R. L., ch. 75, sec. 72. 

<« Mass. St. 1827, ch. 88. 
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loath to express an opinion as to the applicability of the statute to 
public nuisances. 47 But the intent of the legislature, if doubtful 
before, was made quite clear in the Revised Statutes, 48 and the right 
to apply for injunction to enforce orders for the removal of nuisances 
has belonged to towns and cities in Massachusetts by statute and 
court decision from that time to this. 49 Indeed the law of 1855 s0 went 
farther and provided in the statute itself for the suspension of a 
noxious trade after an order by a board of health to suspend and pend- 
ing an appeal for a jury. The court upheld this provision as being 51 
upon the same ground as an injunction, i. e., the prompt suppression 
of evils. Indeed in later cases 52 we hear of the general jurisdiction 
of a court of equity over nuisances without special statutory authority, 
and that a statute authorizing a board to " take all necessary measures 
to prevent" gives power without other special authority to bring suit 
in equity in the name of a town to suppress a nuisance. This is a 
far road from the doubtful assent of the court in 1828 to equity juris- 
diction in any case of nuisance. 53 

In New York the legislature was much later in making direct 
statutory provision for restraint by injunction, 54 although as far 
back as 1842 the court had granted an injunction to prevent a private 
nuisance arising from a slaughter-house. 55 

That a court of equity could always interfere by injunction and 
without a jury to restrain the continuance of a business so conducted 
that it was a nuisance, and that the power was not only conferred by 
statute, but belongs to the general powers possessed by courts in equity, 
has been held in several New York cases, 50 and even that the power 

« Chas. River Bridge v. Warren Bridge, 6 Pick. 376, 1828. 

« 8 Mass. R. S., ch. 21, sec. 13. 

« Winthrop v. Farrar, n Allen 398, 1865; Watertown v. Mayo, 109 Mass. 315, 1872; R. L. 1902, 
ch. 75, sec. 73. 

s° Mass. St. 1855, ch. 391. 

si Belcher v. Farrar, 8 Allen 325, 1864. 

s» Winthrop v. Farrar; Taunton v. Taylor, 116 Mass. 2S4, 1874. 

ss See also Mass. St. 1871, ch. 167; 1889, ch. 193; 1893, ch. 460, for special statutory provisions 
as to injunction. But notice of the order must be given and the order must be reasonable, or the injunction 
will be denied; Belmont v. New Eng. Brick Co., 100 Mass. 442, 1906. 

54 N. Y. St. 1867, ch. 956, for New York City; 1870, ch. 559, for local boards. 

ss Catlin v. Valentine, 9 Paige 575, 1842; Brady v. Weeks, 3 Barb. 157, 1848. 

s« Reynolds v. Schultz, 4 Rob. 282, 1867; Dubois v. Budlong, 15 Abb. Pr. 445, 1863; H. Dept. 
v. Purdon, 99 N. Y. 237, 1885; Gould v. Rochester, 105 N. Y. 46, 1887; Bell v. Rochester, n N. Y. 
Supp. 305, 1890; Yonkers v. Copcutt, 140 N. Y. 12, 1893. 
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conferred by the statute of 1867 extended beyond matters which were 
common nuisances to violations of orders of boards of health as to the 
manner and place in which they were to be carried out. 57 

2. Specific Enjorcemenl by the Health Authorities. 

Specific enforcement of health laws, regulations, and orders of 
boards of health may also be accomplished by the direct action of the 
health authorities. They may act in a quasi-judicial capacity or in a 
summary manner. 

a) By warrant (quasi- judicial) . — Attention has already been 
called to the enforcement of health laws by means of a warrant issued 
by a justice of the peace; very similar is enforcement under a quasi- 
judicial power granted to boards of health to issue warrants. The 
temporary cholera act of 1832 58 gave to local boards of health the 
power to issue warrants to a constable for the removal of infected 
persons, and if necessary, to the sheriff to bring to their aid the 
entire force of the county. The same power to issue warrants for 
the removal of infected persons reappears in the law of 1850 for local 
boards; 59 and in the law of the same year for the city of New York 
power is given to the board of health to issue warrants for the appre- 
hension and removal of such persons "as cannot otherwise be sub- 
jected to the regulations by them adopted." 60 By the same law the 
health officer might "direct in writing" the constable or some other 
person to arrest persons escaping from quarantine. Until 1866 the 
issuing of warrants by the board of health was confined to cases of 
contagious diseases. In that year the Metropolitan Board of Health 
was given authority to arrest under its own warrant any person 
violating or resisting any law, ordinance, or order of the board. 
This provision was attacked as being contrary to the constitutional 
requirement of due process, but was upheld by the lower courts upon 
the ground that it was in reality only the power to bring before a 
magistrate. 01 It does not seem to have been brought before the 
Court of Appeals. 

« H. Dept. ». Lalor, 38 Hun 542, 1886; P. v. Rosenberg, 138 N. Y. 410, 1803; Cronin v. P., 82 
N. Y. 314, 1880. 

5* N. Y. St. 1832, ch. 333. 

s» N. Y. St. 1850, ch. 324, sec. 7. 

60 N. Y. St. 1850, ch. 275, tit. 3, art. 1, sees. 5, 6. 

61 Cooper v. Schultz, 32 How. Pr. 107, 1866; Reynolds v. Schultz, 34 How. Pr. 147, 1867. 
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There seems to be no similar power to issue warrants given to 
boards of health in Massachusetts, although in Louisiana and other 
states following New York precedents in legislation a similar power 
is found. 62 The main advantage in a statutory grant of power to 
boards of health to issue warrants lies in the protection thus afforded 
to those carrying out the behests of the board. In New York where 
boards may issue warrants it is probable that officers are adequately 
protected. 63 On the contrary, where boards have no authority to 
issue warrants, while those carrying out their orders are protected for 
the time being because acting under orders of the board of health, 
yet "they act at their peril if it turns out in subsequent proceedings 
that there was in fact and in law no nuisance." 64 

b) Enforcement of special orders by boards of health after notice 
and hearing (quasi-judicial). — Notice and hearing, another quasi- 
judicial power of boards of health, does not appear in New York laws 
as essential to the enforcement of orders of a board of health in regard 
to nuisances until 1850. In that year the law for New York City 6s 
required the city inspector, upon complaint being made of any trade 
as a nuisance and detrimental to health, to give notice to the persons 
concerned to show cause before the board of health why such trade 
should not be discontinued. The order of the board of health given 
after a hearing was final and conclusive, and disobedience to such 
orders was made a misdemeanor. When the law was brought before 
the courts for interpretation they held that a resolution of the board 
of health directing a nuisance to be abated was void without such pre- 
vious notice and hearing. 66 In cases arising under the law of the 
same year, 1850, applying to the state at large, which made no mention 
of notice and hearing, it was held 67 that the power to make regulations 
for the removal of nuisances did not include the power to make orders, 
on the ground that "it is impossible to think the legislature intended 
to confer on boards of health power to make an adjudication against 
an individual without notice and in his absence . . . ." involving pen- 
's La. St. 1855, No. 336. 

«J Erskine v. Hohnback, 14 Wall. 613; Chegaray v. Jenkins, 5 N. Y. 376, p. 381, 1851. 

'* Stone v. Heath, 179 Mass. 385, 1001; Miller v. Horton, 152 Mass. 540, 1801. 

«sN. Y. St. 1850, ch. 275, tit. 3, art. 1, sees. 1, 3. 

« P. v. Bd. H. N. Y. City, 33 Barb. 344, 1861. 

«» Reed v. P., 1 Park Cr. 481, 1854; Rogers v. Barker, 31 Barb. 447, i860. 
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alties, and that "the legislature never designed to commit power to a 
board of health to conclude a thing was a nuisance and order its de- 
struction without opportunity to be heard." Nor were the powers of city 
councils acting under city charters interpreted more broadly. Under 
the charter of Syracuse, 68 it was held that the city council had no 
right " without trial or notice to the party interested, to destroy large 
and valuable property, under pretence that it is a nuisance endanger- 
ing the health of the city," and that an injunction to restrain the board 
would be given. None of these cases reached the Court of Appeals, 
but the lower courts were quite consistently of the same opinion: 
that notice and hearing were necessary to the enforcement of orders. 
The laws of 1866-67 establishing the Metropolitan Board of 
Health brought the whole subject of quasi-judicial powers promi- 
nently before the courts; 69 sec. 14 of the law of 1866, especially, 
was attacked as being unconstitutional. In the course of the decisions 
rendered the courts declared that the quasi-judicial functions con- 
ferred upon the board to issue warrants, give notice and hearing, 
compel witnesses 70 did not constitute a court and that redress from 
its actions could always be had in the regular tribunals. 71 In the 
only case among those brought against the Metropolitan Board in 
which the 'question of hearing was definitely brought up, 72 it was 
held that upon refusal to fix a day for a hearing of the party affected 

68 Charter of Syracuse, N. Y. St. 1847, ch. 652; Clark v. Syracuse, 13 Barb. 32, 1852. 

6 » N. Y. St. 1866, ch. 74, 1866, ch. 686; 1867, ch. 700; 1867, ch. 956. In the cases brought against 
the Metropolitan Board of Health the attack was made on three grounds: (1) that the law delegated legis- 
lative-power to an appointed board; (2) that it delegated judicial authority; (3) that the summary powers 
granted to abate nuisances were contrary to the constitutional requirements of "due process" and trial by 
jury. In upholding the constitutionality of the law the courts held with regard to these objections: (1) 
that the legislature could create new sanitary districts with appointive officers (Met. Bd. v. Heister, 37 N. 
Y. 661); (2) that the power to make regulations was not true legislation, such regulations being in the 
nature of administrative by-laws (Cooper v. Schultz, 32 How. Pr. 107; Coe v. Schultz, 47 Barb. 64), but 
for the board to declare a thing a nuisance which was not such at common law was legislative and ultra 
vires (Mayor v. Bd. of H., 31 How. Pr. 385; Schuster v. Met. Bd., 49 Barb. 450); it is to be noted in 
this connection that while the regulations of boards of health are not strictly legislation they may become 
such by adoption, the law may be built up in great part by such regulations; (3) that while it was within 
the province of the legislature to establish new courts and fix their jurisdiction, the quasi-judicial powers 
conferred on the board did not constitute it a court (Met. Bd. v. Heister; Cooper v. Schultz); (4) that 
abatement by the board was not a taking of property without due process (Cooper v. Schultz; Weil v. 
Schultz; Coe. v. Schultz), and was less objectionable than abatement by private persons (Coe v. Schultz); 
(5) that a jury was not customary or necessary for determining the fact of a nuisance (Reynolds v. Schultz; 
Met. Bd. v. Heister). 

J° N. Y. St. 1867, ch. 956. 

" Cooper v. Schultz, 32 How. Pr. 107; Coe v. Schultz, 47 Barb. 64; Reynolds v. Schultz, 34 How. 
Pr. t47; Met. Bd. v. Heister, 37 N. Y. 661; see also Golden v. H. Dept., 21 App. Div. 420. 

'* Reynolds v. Schultz. 
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a mandamus would lie, and that it was a matter of grave doubt whether 
the legislature could "constitutionally authorize any person or body 
.... to destroy property .... without providing for a hearing 
before condemnation, or compensation." 

Such notice and hearing were not explicitly required in the later 
general laws for local boards, although the power to make orders for 
the abatement of nuisances was given as well as other judicial powers, 
i. e., to issue warrants and subpoenas, compel witnesses, administer 
oaths with the same powers as justices of the peace in civil actions, 
and prescribe and impose penalties for violations of or failure to comply 
with orders or regulations 73 but for many years the courts held that 
such notice was essential and was implied in the statute: 74 "The 
statute does not in words require notice, but this is clearly implied. 
.... The accused must be enabled to defend himself before final 
judgment." 

But although the necessity for notice and hearing had been the 
steady doctrine of the lower courts, when the matter came before the 
Court of Appeals after the cholera scare of 1892 75 the opposite view 
was taken : that notice and hearing by the board of health were neither 
implied nor essential; that there could be no final determination as 
to the fact of the nuisance except by a regular court, nor without 
the appearance of the parties in such a court. "A hearing was not 
necessary, because the question of nuisance or not lies at the foundation 
of the jurisdiction, and the party proceeded against may always try 
that vital and decisive question in the courts and is not foreclosed by 
the order made." The same doctrine was laid down again in the 
famous case of N. Y. H. Dept. v. Trinity Church and more emphati- 
cally in the later case of Cartwright v. Cohoes. 76 " The board was not 
obliged to hear anyhody. It could have acted upon its own inspec- 
tion and knowledge of the premises." But hand in hand with the 
advancement of the doctrine that notice and hearing by a board of 
health were not necessary nor implied in the law went the other 

« N. Y. St. 1893, ch. 661, sec. 21. 

« P. v. Bd. H. Seneca Falls, 58 Hun 595, 1891; P. v. Wood, 62 Hun 131. 

" P. v. Bd. H. Yonkers, 140 N. Y. 1, 1893; "when pestilence is forcing a way into our harbors and 
danger and death approach through all rot and filth, it is the condition with which boards of health must 
grapple and the condition which must be abated and removed without regard to the question who caused 
the trouble" (Bd. H. v. Copcutt, 140 N. Y. 12, 1893). 

" N. Y. H. Dept. v. Trinity Church, 145 N. Y. 32, 1895; Cartwright v. Cohoes, 165 N. Y. 631, 1901. 
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doctrine that the question of the fact of the existence of the nuisance 
was always subject to investigation in court and that boards of health 
or health officers acted at their peril in abating a nuisance without 
the sanction of a court decision.' 7 Where, however, even at the present 
time, local charters require notice and hearing by the board before 
the abatement of nuisances, lack of such notice will be held to invali- 
date the action of the board. 78 

In Massachusetts there was no trace of judicial power in the hands 
of health authorities until 1868. Indeed, as we have seen, the tendency 
was rather toward putting administrative functions in regard to health 
matters into the hands of the courts. By the law of 1868 79 boards 
of health of cities or towns were given power upon petition of those 
injured to abate nuisances caused by wet lands after notice and hear- 
ing. Under this law, if the board of health failed to take action, 
the petitioner might appeal to the Superior Court or to a justice thereof 
who might appoint commissioners to determine the question of nui- 
sance after a hearing. Aside from the abatement of nuisances caused 
by swamp lands, the only other instance in Massachusetts in which 
the law requires notice and hearing by the board of health occurs in 
the law of 1871 s0 by which the state board of health is given power 
to order the cessation of offensive trades in buildings where it is injuri- 
ous to health in cities and towns of over 4,000 inhabitants, but such 
orders can be given only after notice and hearing. Actions by boards 
of health, either state or local, by virtue of power conferred by these 
acts, have been held invalid unless the required notice and hearing 
were given. 81 Lack of notice renders void assessments on the lands 
of owners not notified although the assessments are held legal on other 
lands involved. But it the law does not specifically require notice — 
and Massachusetts laws with these two exceptions do not — the serv- 
ing of an order is sufficient guaranty of individual rights, as appeal 
from the order may be taken to a court f 2 and where no opportunity 

« Infra, p. io8, "Liability." 

> 8 Eckhardt v. Buffalo, 19 App. Div. 1, 1897; also Cushing v. Bd. H. Buffalo, 13 N. Y. St. Rep. 
783. 1887. 

»» Mass. St. 1868, ch. 160; Grace v. Newton Bd. H., 13s Mass. 490, 1883. 

8 ° Mass. St. 1871, ch. 167. 

81 Sawyer v. State Bd. H., 125 Mass. 182, 1877; Watuppa Water Co. v. MacKenzie, 132 Mass. 71, 
1882; Hall v. Staples, 166 Mass. 399, 1896; Belmont v. New Eng. Brick Co., 190 Mass. 442, 1906. 

8 ' Belcher v. Farrar, 8 Allen 325, 1864; Com. v. Young, 135 Mass. 526, 1893. 
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to be heard before a board of health is given, a party " is not concluded 
by the findings of adjudications of that board, and may, contest all 
the facts upon which his liability is sought to be established." 83 And 
even where notice and hearing is given, the courts will read into the 
statute the opportunity for judicial review. 84 The final results, 
therefore, in Massachusetts and New York are not widely different, 
although reached by different roads ; in both cases the final determina- 
tion of the questions involved must be before the regularly constituted 
tribunals. 

c) Summary abatement, and enforcement of orders after notice, but 
without a hearing. — The foregoing methods of specific enforcement, 
while more effective than punishment after conviction or suit for 
penalties, still left something to be desired in the way of speedy 
enforcement. Often the prompt suppression of evils could be 
obtained in no other way than by summary enforcement. 

In regard to quarantine in particular, delay in enforcing the law 
might make its provisions of no avail. In Massachusetts as far back 
as 1701 85 we find selectmen of towns authorized to "make the best 
provision they can" for the preservation of the health of the inhabit- 
ants by the removal and isolation of infected persons, and in 1792 86 
to remove, except at the risk of life. Vessels entering Boston harbor 
contrary to the orders of the board of health 87 might be forcibly removed 
to the quarantine ground. 88 

In New York persons leaving a vessel ordered to quarantine might 
be returned to the vessel by "force and violence," 89 and after 1796 90 
vessels lying at the wharves found to be in a condition prejudicial to 
public health might be forcibly removed to quarantine. The health 
officer of the port of New York has had power to destroy infected 
bedding or clothing since 1796 ; 91 in 1811 92 the commissioners of health 
were given power to destroy any cargo that was putrid "or in their 

8 J Salem v. East. R. R. Co., 98 Mass. 431, 1868. 

8 « Sawyer v. State Bd. H., 125 Mass. 182, 1877-78; infra, p. 105, "Remedies, Appeal." 

8 s Mass. St. 1701-2, ch. 9. S6 Mass. St. 1792, ch. 38. 

•' Mass. St. 1717-18, ch. 14; 1799, ch. 10, sec. 15. 

88 During the epidemic of yellow fever in 1819 when the vessel "Ten Brothers" arrived in so foul 
a condition that the custom house officer and ten laborers who boarded her died next night, the board of 
health went beyond forcible removal, for by their order the vessel was taken into the harbor and scuttled 
(Mass. Sanit. Commis. Rep. 1850). 

8 » N. Y. St. I7S5, ch. 973. •' N. Y. St. 1796, ch. 38. 

»• N. Y. St. 1796, ch. 38. « N. Y. St. 1811, ch. 175. 
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opinion dangerous to the health of the city," and the power has been 
continued to the present time in substantially the same form. 93 By 
the law creating the Metropolitan Board of Health 94 persons infected 
with smallpox or other contagious disease might be removed and 
isolated at the discretion of the board. This power of summary 
removal of infected persons was upheld by the New York courts in a 
case 93 in which it was held that no action for damages would lie against 
an inspector who had removed a smallpox patient; but it must be 
shown that the person had been infected with or exposed to contagious 
or infectious disease as the power to isolate is dependent upon such 
infection or exposure. It has also been held that the board is ultra 
vires in quarantining a person who refuses to submit to vaccination. 96 

The necessity for speedy action for quarantine in times of emer- 
gency was fully recognized by the New York legislature in the grant of 
power to the health officer of the port "in the presence of immediate 
danger to take the responsibility of applying such additional measures 
as may be deemed indispensable for the protection of the public 
health." 97 An occasion arose for the exercise of this emergency 
power in the summer of 1892 when steamers arrived at the port of 
New York with cases of cholera. The health officer took the "addi- 
tional measures" and was held by the court 98 to be within his power 
in landing persons upon Fire Island, within the jurisdiction and 
contrary to the orders of the local board, on the ground that as a state 
officer he was empowered to exercise his discretion in an emergency 
and land passengers temporarily outside the limits prescribed by 
statute for the quarantine establishment. 99 

Forfeiture of a vessel as a means of enforcement of quarantine 
was not often included in the law, although it is found in an early 

m N. Y. St. 1893, ch. 661, sec. 113; 1897, ch. 378, sec. 1210. 

»« N. Y. St. 1866, ch. 74, sec. 16. 

»s Brown v. Purdy, 8 N. Y. St. Rep. 143, 1886; cf. Tormey v. Mayor, 12 Hun 542, 1878. 

96 Ex parte Smith, 146 N. Y. 68, 189s; Smith v. Emery, 1 1 App. Div. 10, 1896. 

« N. Y. St. 1863, ch. 358, sec. 37; 1892, ch. 486, sec. 13. 

» 8 Young v. Flower, 22 N. Y. Supp. 332, 1893. 

» In order that there might be no mistake as to the power of the state officials to use force if neces- 
sary in the execution of the quarantine we find in old South Carolina laws that incoming vessels were 
required to anchor "under the guns of the fort" (1759, ch. 881); that small forts should be erected at 
Beaufort and Georgetown for the better enforcement of quarantine (1 783, ch. 1 194) ; that the governor was 
empowered to employ "boats and able men well armed to enforce quarantine" (1797, ch. 1672); that the 
quarantine officers were to board vessels for examination "by force of arms;" and that any vessel attempt- 
ing to evade the quarantine laws was to be fired upon (1809, ch. 1944); infra, p. 123. 
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Virginia law; 100 but forfeiture of goods was common, particularly 
coffee, cotton, and hides. Such goods brought into the city of New York 
contrary to the law might be seized and sold by the commissioners of 
health, 101 and the expenses of removing a vessel from the wharves 
to quarantine upon order of the mayor or health commissioner formed 
a lien upon the vessel. 102 

But summary powers, while most essential in regard to quarantine, 
were also necessary for the abatement of nuisances. " If civil author- 
ities were obliged to wait the slow progress of a public prosecution, the 
evils arising from nuisances would seldom be avoided. 103 Whether 
or not a common nuisance could be abated by anyone seems to have 
been a doubtful point. According to Blackstone 104 a public or com- 
mon nuisance as " an annoyance to all the King's subjects" must be re- 
ferred " to the class of public wrongs or crimes and misdemeanors," but 
while common nuisances "are indictable only, and not actionable" 105 
a private person suffering extraordinary damage might abate sum- 
marily. Yet in New York in 1832 it was held to " be settled doctrine" 
that " any person may abate a common nuisance." " A common nui- 
sance is an unlawful act whereby the whole community is injured; 
all, therefore, are aggrieved, and all have a right to abate it." 1 " 6 It 
was further held that a city as a corporate person had both the 
right of any person to abate and also the rights given by statute. 
Such statutory grants appear at an early day. 107 Health authorities 
were endowed with summary powers over nuisances by statute in 
Massachusetts and New York at about the same time. In Massachu- 
setts 108 it was made the duty of town boards of health or health officers 
to remove filth; if on private property, upon failure of the owner to 
remove the nuisance within twenty-four hours after being so ordered. 

100 Va. St. 1722, ch. 2. 

■°* N. Y. St. 1800, ch. 120; 1801, ch. 86; 1811, ch. 175; 1820, ch. 229; 1897, ch. 378, sees. 1207-9. 

■•■ N. Y. St. 1857, ch. 412; 1893, ch. 661, sec. 121. 

I0 3 Van Wormer v. Mayor, 15 Wend. 263, 1836. 

io 4 Blackstone's Commentaries, 3, p. 216. I0 s Ibid., ,4, pp. 161, 167. 

loS Hart v. Mayor Albany, 9 Wend. 571, p. 608; Meeker v. Van Renssalaer, 15 Wend. 397. 

»» The first seems to have been in South Carolina in 1764, to the city of Charleston, by which the 
authorities were given power to abate nuisances caused by filth in the streets and over drainage and sewage, 
although in Charleston as early as 1692 nuisances of swine and goats on the streets might be summarily 
removed by anyone and in 1698 a general power to order the removal of slaughter-houses and other nuisances 
was given to "the Commissioners and two others" (S. C. St. 1764, ch. 927; 1692, ch. 86; 1698, ch. 162). 

.08 Mass. St. 1797, ch. 16. 
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This is the substance of the present law in Massachusetts; the pro- 
visions have remained practically unchanged for more than a hundred 
years as to the examination and removal of nuisances caused by filth. 

In New York City health authorities had power to fill in low lots 
upon the refusal of the owner, 109 and to abate nuisances caused by 
stagnant water, lack of drainage, or sewage, and offensive vaults 
whenever they thought it "necessary for the more speedy execution 
of the said by-laws," and to destroy putrid substances at any time. 110 
In the law of 1820 the power was vague, but in that of 1823 111 the 
board of health was "authorized to give all directions, and to adopt 
all such measures" as were necessary to cleanse noisome places, 
and "to do or cause to be done everything in relation thereto" proper 
for the preservation of the public health. This continued sub- 
stantially -unchanged until 1850," 2 when the widest powers for 
summary abatement of nuisances were given to the mayor and council 
acting as a board' of health. Even the act of 1866" 3 creating the 
Metropolitan Board of Health did not give quite such wide summary 
powers, since by the latter act peremptory abatement without prelim- 
inary orders could be used only in time of pestilence. The only 
additional power conferred on the Metropolitan Board" 4 was in extend- 
ing the power previously granted with regard to nuisances to include 
the enforcing of repairs on buildings; but this is not included in powers 
of boards of health in the state at large. 115 

The first permanent statutory grant of powers over nuisances to 
local authorities generally in New York in 1850 was to make regula- 
tions and did not include the power of summary abatement; it was 
so construed by the courts." 6 The deficiency was remedied in the 
law of 1867, " 7 however, which gave local boards power to issue 
orders for the suppression of nuisances, and, in case of refusal or 
neglect to obey the orders, to abate at the expense of the owner. 
As the law of 1850 did not create boards of health corporate persons 
they could not take advantage of the decisions in Hart v. Mayor and 

"o N. Y. St. 1798, ch. 65. "J N. Y. St. 1866, ch. 74. 

"° N. Y. St. 1799, ch. 70. "4 N. Y. St. 1866, ch. 686, sec 3. 

•" N. Y. St. 1823, ch. 71. "s Eckhardt v. Buffalo, 19 App. Div. 1. 

"» N. Y. St. 1850, ch. 275, tit. III. 

"* N. Y. St. 1850, ch. 324; Reed v. P., 1 Park Cr. 481, 18S4; Rogers v. Barker, 31 Barb. 447, i860. 

") N. Y. St. 1867, ch. 790. 
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Van Wormer v. Mayor," 8 in which it has been said that a city council 
as a corporate person had the right to abate a common nuisance as 
a party aggrieved. In cases brought against the Metropolitan Board 
in New York City, however, it was held that the law of 1866 con- 
ferred common law rights upon the board of health," 9 i.e., for 
summary abatement; that the suppression of a nuisance by a board 
created for that purpose was less objectionable than when done by 
a private party; 120 and that: "If summary abatement of a public 
nuisance .... by a citizen .... at common law was ' due process 
of law,' then the execution of an order of the board of health was 
'due process,' though its execution might deprive the plaintiff of 
property without compensation;" 121 and in a more recent case: 122 
"The right of summary abatement of nuisances without judicial 
process or proceeding was an established principle of the common 
law long before the adoption of our constitution, and it has never 
been supposed that this common-law principle was abrogated by 
the provision for the protection of life, liberty, and property in our 
state constitution although the exercise of the right might result 
in the destruction of property." 123 Yet in spite of these state- 
ments by various courts regarding the right of anyone, including 
health officials, to abate a public nuisance summarily, and in spite 
of the legislative grant of "common-law power to abate" to the board of 
health, there seems to have been a general misunderstanding upon 
the whole subject, as it seems there never was such a common-law 
power. In a case 124 involving a bridge declared to be a public nui- 
sance, the court said that "no one has the right to abate it, or sustain 
an action for damages, unless he has himself sustained some damages 
not sustained by the rest of the community;" and inLawton^.Steele: 125 
"The best considered authorities in this country and England now 
hold that a public nuisance can only be abated by an individual 

1,8 Hart v. Mayor Albany, 9 Wend. 571, 608, 1832; Van Wormer v. Mayor Albany, 15 Wend. 
263, 1838. 

■■9 Cooper v. Schultz, 32 How. Pr. 10, 1866; see also Gardner v. Bd. H., 10 N. Y. 409, 1852; P- 
v. Supervisors Monroe Co., 18 Barb. 567, 1854. 

»° Weil v. Schultz, 33 How. Pr. 7, 1866. ■" Coe v. Schultz, 47 Barb. 64. 1866. 

■" Cartwright v. Cohoes, 165 N. Y. 631, 1901 ; affirming 39 App. Div. 69. 

■« See also License Tax Case, 5 How. (U. S.) 504. 

"■• Fort Plain Bridge Co. v. Smith, 30 N. Y. 44, 62, 1864. 

"s Lawton v. Steele, 119 N. Y. 226, 1890. 
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where it obstructs his private right, or interferes at the time with his 
enjoyment of a right common to many as the right of passage upon the 
public highway, and he thereby sustains a special injury," although 
statutory grants of summary powers to boards of health are upheld. 
It appears, therefore, that special orders of a board of health for 
the abatement of special nuisances may be enforced in either one of 
four ways : (1) by punishment, either as for a misdemeanor or by suit 
for penalties upon failure to obey the order, but only where the power 
to attach penalties to special orders has been conferred by statute; 126, 
(2) by application to the courts to restrain by injunction the continu- 
ance of the nuisance; (3) by abatement by the board, after notice either 
with or without the opportunity for a hearing; and (4) by summary 
abatement without either notice or hearing. 

3. Expenses of Abatement. 

In any abatement by the board expenses are incurred in the process 
of abatement and the question at once arises, upon whom such expenses 
should fall. In New York at one time the theory prevailed that the 
city should pay the expenses of the removal of noxious trades, 137 but 
within a short time this theory was abandoned in favor of one which 
compelled the repayment by the owner of expenses for removal of 
such nuisances as well as those arising from filth, sometimes out of a 
fine imposed for misdemeanor, 128 or more commonly, recovered by 
the board of health on suit; if there were in fact no nuisance the 
expenses cannot be recovered. 129 The latter method has been the 
one constantly in vogue in Massachusetts for all nuisances except 
those arising from slaughter-houses. 130 Nuisances occurring in 
public places, streets, alleys, and wharves have always been removed 
at the expense of the city, 131 except that in New York City, since the 
passage of the Metropolitan Health Act, 132 they are to be removed at 
the expense of the person under contract to keep the streets clean. 

"« H. Dept. v. Knoll, 70 N. Y. 530, 1877; supra, p. 86. 
"> N. Y. St. 1707, ch. 38; supra, p. 8, and n. 41, p. 90. 
"» N. Y. St. 1798, ch. 65. 

IJ » For New York City, N. Y. St. 1801, ch. 86; 1850, ch. 275; for local boards, 1867, ch. 700; Haag v. 
Mt. Vernon, 41 App. Div. 366, 1899. 

'3° For Boston, Mass. St. 1797, ch. 10; for towns, 1797, ch. 16; for cities, 1849, ch. 211. 

'■>' N. Y. St. 1801, ch. 86; Mass. St. 1797, ch. 16. 

's a N. Y. St. 1866, ch. 74, sec. 14, part 2; 1897, ch. 378, sees. 1176, 1276. 
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The expenses incurred in the filling of low lots and stagnant 
pools in New York City have since the first law upon the subject 133 
been borne partly by the city and partly by the property benefited; 
in Massachusetts also expenses for abating nuisances from swamp 
lands have been assessed, together with the damages and benefits, 
upon the property affected. 134 These provisions seem to imply 
economic advantages quite as great as those to health and an exercise 
of eminent domain along with the police power. 

In regard to the efficacy of these various methods of enforcement 
it is interesting to notice that in the third annual report of the counsel 
for the Metropolitan Board of Health, 1868, it is stated that while 
at first the board undertook to abate nuisances summarily, they later 
found the method of sending notice (orders) to offenders that suit for 
penalties would be brought in fifteen days unless the nuisance was 
abated quite as effective and less expensive than the method of sum- 
mary abatement, 135 The courts, however, have held 136 that where 
the law gave power to a board of health to make both general and 
special orders, but provided no penalty for disobedience to the special 
orders, the board could not impose a penalty but must abate the 
nuisance and collect the costs. 

The experience of the Metropolitan Board coincides with the theory 
of the courts that for ordinary nuisances summary abatement is not 
the best method. The reason for caution on the part of health officers 
is readily found in the fact that anyone abating a nuisance, whether 
under the disguise of authority conferred by law or not, will be held 
liable unless the nuisance is one in fact, and the question of the exist- 
ence of the nuisance is one which must be determined by a court; in 
other words, any person who abates a nuisance does so at his own risk. 137 
The attitude of the courts toward summary abatement is fairly well 
stated in an opinion 138 in which the court, while allowing the power 
of the board of health to abate nuisances summarily and sue for ex- 
penses, said that the power should be exercised only in extreme cases, 
and only then when the party charged had had an opportunity to be 
heard and had failed to show cause why the nuisances should not 

■33 N. Y. St. 1799, ch. 70. '>* H. Dept. v. Knoll, 70 N. Y. 530, 1877. 

»34 Mass. St. 1868, ch. 160. *" Infra, p. 108, "Liability." 

«>s Third Annual Report Met. Bd. H. "3 8 P. v. Wood, 62 Hun 131, 1891. 
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be abated, and again: 139 "Whoever abates an alleged nuisance and 
thus destroys or injures private property, or interferes with private 
rights, whether he be a public officer or a private person, unless he 
acts under the judgment or order of a court having jurisdiction, does 
it at his peril and when his act is challenged in the regular judicial 
tribunals, it must appear that the thing abated was in fact a nuisance." 

C. REMEDIES (AS AGAINST THE HEALTH AUTHORITIES). 

In considering the remedies allowed the individual against hasty 
or ill-judged action on the part of health officers or boards, it should 
be noted that they depend less upon definite legislative action than 
upon general principles deduced and expounded by the courts. 

1. Appeal. 

Since there is no common-law right of appeal from administrative 
orders and as boards of health are at most only quasi- judicial bodies, 
the basis of the right of appeal must be found in some statutory 
grant. In New York appeal from orders of the health officer of the 
port in regard to quarantine has been allowed by statute ever since 
1839 140 in which year the mayor, resident physician, and commissioner 
of health were constituted a board of appeal with power to grant relief 
as might appear to the board expedient or proper. This or a similar 
provision was continued in the quarantine laws of 1850, 1856, 1863, 
and 1892. I41 No such specific right of appeal is granted by statute in 
regard to orders for the removal of nuisances, although since the 
enforcement of orders can be had only through the courts, except in 
case of summary enforcement by the board itself when the fact of 
nuisance is open to determination by the court, and since the matter 
must be brought into court by the board either by indictment or suit, 
ample opportunity is given for "judicial review" which takes the 
place of and is equivalent to appeal. 

In Massachusetts, while appeal from judgments of a justice of the 
peace in cases of nuisance was allowed by statute for the city of Boston 
in 1799, 142 from orders of a jury of inquiry for the removal of noxious 

*** P. v. Bd. H. Yonkers, 140 N. Y. i, 1893; Haag v. Mt. Vernon, 41 App. Div. 366, 1899. 

'« N. Y. St. 1839, ch. 359. 

" l N. Y. St. 1850, ch. 275; 1856, ch. 147; 1863, ch. 358; 1892, ch. 486. 

■4» Mass. St. 1799, ch. 10, sec. 3. 
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trades in 1801, 143 and from decisions of justices of the peace in suits to 
recover penalties for violations of regulations as to both quarantine 
and nuisances in Boston in 181 6, 144 specific right of appeal from orders 
of boards of health does not appear until 1855 145 in regard to nui- 
sances caused by offensive trades, and then the appeal was from the 
order of the board to a jury of inquiry, impaneled in the same manner 
as for highways, which might alter, confirm, or annul the order of the 
board. Appeal has also been allowed in drainage cases to the county 
commissioners 146 and to the state board from requirements of local 
police as to ventilation and plumbing. 147 

In a case 148 arising under the law of 1871 149 for the regulation of 
slaughter-houses and noxious trades by the state board, in which no 
right of appeal was expressly given in the statute from an order made 
after notice and hearing, the court read into the statute the same 
right of appeal from orders of the state board as was granted by 
earlier statute 150 from orders of local health authorities. But in a 
later case 151 the appeal granted by a statute of 1897 152 from orders 
of the state board of health in regard to water supply was held not 
to apply to general regulations made by that board under the same law. 

2. Injunction against the Health Board or Officer. 

Another remedy used in New York to postpone or prevent the 
action of boards of health and health officers, especially to prevent 
the summary abatement of nuisances, is that of injunction. This 
remedy is not found in any statute but was allowed by the court from 
early days. Where boards of health or municipal corporations ex- 
ceed their powers the court will issue an injunction to restrain them. 153 
The only known attempt to limit the remedy by injunction is in the 

"3 Mass. St. 1801, ch. 16. '« Mass. St. 1816, ch. 44. 

"s Mass. St. 1855, ch. 391; R. L., ch. 75, sec. 05; ch. 101, sec. 3. 

>4« Mass. St. 1866, ch. 211; 1868, ch. 160, sec. 8; R. L., ch. 75, sees. 80-84. 

■« Mass. St. 1907, ch. 499. 

« 8 Sawyer v. Bd. H., 125 Mass. 182, 1877; Driscoll v. Taunton, 160 Mass. 486, 1894. 

■« Mass. St. 1871, ch. 167. ■»» Nelson v. State Bd. H., 186 Mass. 330, 1904 

■so Mass. St. 1855, ch. 391. ««■ Mass. St. 1897, ch. 510. 

■S3 Clark v. Syracuse, 13 Barb. 32, 1852, to prevent the destruction of a dam; Hoffman v. Schultz, 
31 How. Pr. 38s, 1866, to prevent the removal of market stalls; Coe v. Schultz, 47 Barb. 64, 1866; Babcock 
v. Buffalo, 56 N. Y. 268, 1874, to prevent the filling up of a slip; Golden v. H. Dept., 21 App. Div. 420, 
1897- 
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law of 1867 as to the Metropolitan Board of Health; 154 under the 
terms of this law no preliminary injunction could be granted against 
the board except by the Supreme Court, after service of at least eight 
days' notice. In general "the courts do not interfere to restrain 
municipal authorities from putting their ordinances in force except 
where the powers delegated to them have been exceeded or where 
the proofs make it plain and conclusive that the particular building 
or business establishment in question is not in reality and in fact, 
although nominally, within the scope and intent of the ordinance," 1 ss 
and where the board has determined with regard to a nuisance "the 
court will not assume to reverse its action, unless it appears that such 
action has been arbitrary, oppressive, or repugnant to justice." 156 
Where the fact of the nuisance is established the court will not restrain 
the board from taking summary action to abate. 157 

But while injunctions against boards of health are granted by 
the courts in New York, in Massachusetts, on the contrary, in the only 
case coming to notice in which injunction was applied for against a 
board of health, it was denied: 158 "The jurisdiction conferred is 
summary .... and the objects to be attained would often be 

defeated if orders of a board of health were subject to judicial 

examination before being carried out." But at the same time the 
court held that the decision of the board was not final as to the fact 
of the nuisance, and that those engaged in abating the nuisance did 
so at their peril, if later it turned out that there was in fact no nui- 
sance. The matter might be litigated either in a suit to recover 
expenses brought by the board, or in a suit for damages brought by 
the owner. This Massachusetts doctrine is unusual and would be 
most unsatisfactory if it were not for the possibility of appeal. In 
theory, at least, the New York doctrine offers greater protection to 
individual rights. In the case of Stone v. Heath quoted above, there 
was no opportunity for appeal, since this case fell under a general 
regulation; and the appeal allowed by the law of 1897 I59 was from 
quasi-judicial orders, not from quasi-legislative regulations. 

■« N. Y. St. 1867, ch. 956, sec. 9. 

■ss Cushing v. Bd. H. Buffalo, 13 N. Y. St. Rep. 783, 1887; Babcock v. Buffalo, 56 N. Y. 268, 1874. 

*>* Egan v. Bd. H., 9 N. Y. App. Div. 431, 1897. 

*S7 Cartwright v. Cohoes, 39 App. Div. 69, 1899; affirmed, 165 N. Y. 631, 1901. 

»s* Stone v. Heath, 179 Mass. 385, 1901. '" Mass. St. 1897, ch. 510. 
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The present tendency, therefore, in New York to belittle the quasi- 
judicial aspects of boards of health and to insist upon the administra- 
tive character of their actions is clearly shown by the lack of provisions 
for appeal from their orders and by the frequent use of injunctions to 
postpone or prevent action under their orders, particularly to prevent 
the summary abatement of nuisances; the tendency in Massachusetts, 
on the contrary, to emphasize the quasi-judicial aspect of boards 
of health is shown by the constant use of appeal, and by the 
denial of injunctions against them: the dignity of the board is 
sustained. In Peebles v. Boston 160 the court said: "The action 
of the board of health .... is judicial in its character, and an order 
made by the board and not appealed from, has the binding force and 
effect of a judgment by a tribunal of competent jurisdiction," and 
notice of an appeal from its orders must be given to the board. In 
Nelson v. State Board of Health 161 the court drew a sharp distinction 
between the quasi-legislative and quasi-judicial acts of boards of 
health, holding that appeal might be had from the latter only. 

3. Liability. 

Summary abatement of nuisances, whether by individuals, boards 
of health, or health officers, would, of course, be open to grave abuses 
unless there were some means of holding in check a too zealous officer, 
some drawback to a free use of such power by boards. Such drawback 
or limitation is found in the liability of the officer or board in case of 
abuse of the power granted. The statutes have been generally silent 
in regard to liability for damage or destruction to property under the 
guise of benefit to the public health; the protection of individual 
rights, therefore, has depended upon court decisions. Any person 
abating a private nuisance was liable at common law in an action 
for trespass or damages unless the nuisance were one in fact; so, too, 
the New York courts have held that although officers or boards of 
health were given authority by statute to abate nuisances summarily, 
they acted at their own risk unless the nuisance were one in fact, and 
the owner had always a right to bring the question of fact in some way 
before the courts. An instance of this occurred in the case of Under- 

160 Peebles v. Boston, 131 Mass. 197, 1881. 
»•' Nelson v. State Bd. H., 186 Mass. 330, 1004. 
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wood v. Green 162 in which it was held that a city inspector, as agent 
of the board, could not justify the removal of dead hogs from a train 
under authority of a city ordinance for the removal and destruction 
of putrid and unsound beef and pork unless they were shown to be a 
menace to the public health, that he must prove the facts tending 
to invoke the exercise of his discretion. In Smith v. Emery and 
ex parte Smith 163 an action for false imprisonment was maintained 
against a health commissioner who had quarantined an expressman 
upon his refusal to be vaccinated; the court held that the statutory 
power to isolate was dependent upon actual infection or exposure 
to contagious disease. But where the infection was a fact, although 
the decision as to the existence of that fact was made by the officer, 
summary removal to a pest-house was upheld. 164 

Holding an officer personally liable for damages incurred in abat- 
ing nuisances is not conducive to a rigid enforcement of the law, hence 
a few attempts have been made in New York to throw the onus of 
liability upon the board of health officially or upon the municipality 
which they represent, rather than upon the individuals composing 
the board. The amendment of 1867 to the Metropolitan Health Act l6s 
made such an attempt, the same provisions being continued in the 
New York City charter of 1882 and in the charter of Greater New 
York in 1897. l66 This provision applies only to boards in New 
York City and is "plainly limited to immunity for unjust or illegal acts 
done in good faith or with ordinary discretion;" 167 there is no pro- 
vision freeing the members of boards of health in the state at large 
from personal liability.' 68 

In Massachusetts the courts have uniformly held that the members 
of a board of health are liable in damages for actions which were 
ultra vires, or where the facts as to the nuisance upon which the action 
was based are successfully questioned. The cases which have arisen 
have been chiefly in connection with the seizure and use of houses for 
smallpox patients without a warrant from a justice of the peace. 169 

163 Underwood v. Green, 42 N. Y. 140, 1870. 

l6 > Smith v. Emery, n App. Div. 10, 1896; ex parte Smith, 146 N. Y. 68, 1895. 

»«■> Brown v. Purdy, 8 N. Y. St. Rep. 146, 1886. >«s N, Y. St. 1867, ch. 956, sees. 6-13. 

166 n. Y. St. 1882, ch. 410, sees. 595, 599; 1897, ch. 378, sec. 1196. 

16 7 Sbarboro v. H. Dept., 26 App. Div. 226, 1898. 

168 Bamber v. Rochester, 26 Hun 587, 1882. 

*'« Spring v. Hdye Park, 137 Mass. 554, 1884; Brown v. Murdock, 140 Mass. 314, 1885; Hersey 
v. Chapin, 162 Mass. 176, 1894; Barry v. Smith, 191 Mass. 78, 1906. 
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Parallel to these cases are those of domestic animals killed on account 
of contagious diseases. In a case 170 of the latter kind a local board 
of health was held liable for killing, at the order of the commissioner 
of contagious diseases of animals, a horse judged to have glanders, 
when it was held by the court to be proved that the horse did not 
have glanders. Later the law upon the subject was amended and 
compensation was allowed for animals so killed. 171 This latter would 
seem to be the correct theory for the destruction of property as a 
nuisance. 172 

4. Compensation. 

Provision for compensation to the owners for damages or expenses 
incurred in the removal of nuisances is found in a few laws. In New 
York in 1796 173 the law provided for reasonable compensation to be 
paid owners of noxious trades for the expenses incurred for removal 
upon orders of the health authorities, the amount of the compensation 
to be agreed upon between the owner and mayor, or, in case they failed 
to reach.an agreement as to the amount, by a jury appointed for that 
purpose. A similar provision is found in the law of 1797 174 but not 
after 1798. 175 Compensation was also provided for private buildings 
used as temporary hospitals during an epidemic, 176 and in 1895 
for buildings ordered destroyed by the board of health. 177 In Massa- 
chusetts compensation was provided in the Revised Statutes of 1836 178 
to be paid by towns to the owners of houses impressed as hospitals 
for contagious disease, although the courts have held the towns not 
liable unless a warrant had been obtained according to the terms of the 
law. 179 By the law of i855 l8 ° when noxious trades were forbidden 
in a given locality by the local board of health an appeal to a jury 
was allowed; pending the decision of the jury the trade must be 
suspended, and in case the decision of the jury annulled the order of 
the board of health damages for the loss occasioned by the suspension 

'"■Miller v. Horton, 152 Mass. 540, 1891. '« N. Y. St. 1796, ch. 38, sees. 12,-13. 

■» Mass. St. 1892, ch. 19s, sec. 3. "■> N. Y. St. 1797, ch. 16. 

■" Freund, Polite Power, sees. 521, .524, 602. "» N. Y. St. 1798, ch. 65. 

■"> N. Y. St. 1850. ch. 275. 

■" N. Y. St. 1895, ch. 567; H. Dept. v. Dassori. 159 N. Y. 245, 1899. 

•' 8 Mass. R. S., ch. 21, sec. 24. 

■" Spring v. Hyde Park, 137 Mass. 554, 1884. 

l! » Mass. St. 1855, ch. 391; Mass. R. L., ch. 75, sees. 96-98. 
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of his business might be recovered by the owner from the city or town. 
This is continued in the present laws. Compensation has been 
provided for clothing or furniture destroyed at the order of the board 
of health; 181 also when wet lands are deemed a nuisance and ordered 
filled or drained, 182 although in this instance a hearing must be given 
by the board of health for the apportionment of damages and assess- 
ments for expenses, and the whole process is more like an exercise of 
the power of eminent domain than that of the police power. 183 With- 
in the past two years the legislature of Massachusetts has taken very 
advanced ground by providing for compensation to wage-earners 
placed under local quarantine by the city or town board of health; 
such compensation to reach the extent of three-fourths of the 
regular wages, provided the amount did not exceed two dollars 
a day. 184 

The object of the various remedies against the health authorities 
is, of course, the preservation of the rights of the individual both in 
his property and in his person. So long as there is no great stress of 
immediate danger the liberty of the individual is fairly well guarded 
by the remedies proyided in the laws, but immediately upon any occa- 
sion of danger or panic the executive officers of the law are likely to 
carry matters with a high hand, as witness the forcible ejectment of 
people from their houses in New York City during the yellow fever 
epidemic in i8iq; i8s the acts of the health committee during the 
epidemic of cholera in New York City in 1849; 186 and the arbitrary 
dealings of the health officer of the port of New York with passengers 
from Europe during the cholera scare in 1892. l87 The American 
people are long suffering. In connection with the last-named cholera 
scare a prominent member of the New York health department was 
asked what had become of personal liberty; his answer showed the 
regard with which all the officials viewed the subject: "Personal 
liberty, your grandmother!" 

181 Mass. St. 1903, ch. 306. 

> 8 » Mass. St. 1868, ch. 160; P. L., ch. 75, sees. 75-85. 

,8 3 Compensation is also provided in both New York and Massachusetts for the slaughter of cattle 
supposed to be tuberculous, Mass. St. 1892, ch. 195; N. Y. St. 1892, ch. 487; Freund, Police Power, 
sec. 524. 

i 8 4 Mass. St. 1906, ch. 225. l86 Supra, p. 15. 

,8 s Supra, p. 19. l8 7 The Review of Reviews, 6, pp. 262, 343, 393, 654, 729. 
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Throughout the two hundred years of health legislation the pendu- 
lum has swung backward and forward; no health laws were passed 
during the first three-quarters of that time without the impetus of 
epidemic contagious disease; after a visitation of such disease the 
powers of the officers were increased, the sanctions made more severe; 
with the passing of the epidemic, and the enjoyment of a period of 
immunity the unnecessary harshness of the measures became apparent 
and amelioration of conditions came about either by less strict admin- 
istration of the laws or through modifying legislation; such modi- 
fications, however, cut off only the unnecessary provisions which had 
been the result of panic, a substantial residuum of reasonable power 
was always left as a foundation for future laws. Then another 
epidemic, the need of more power, a new law. 

It has been only within the past thirty years that a forehanded 
attitude of scientific preparedness has been observed, that officials 
and legislators alike have [realized that constant watchfulness 
is the price of immunity from disease, as for individuals, so 
for the state. 

The same swinging of the pendulum although in a less marked 
degree is to be noticed in the decisions of the courts; in time of 
pestilence or threatened danger laws conferring powers on health 
officials have not received a strict construction; witness the decisions 
in Hart v. Albany and Van Wormer v. Albany in 1832 and 1836. 188 
Indeed, it is doubtful whether the laws establishing the Metropolitan 
Board in 1866 would have been so well sustained had it not been a 
time of great danger from cholera; and the latest opinion in regard 
to the summary powers of a board of health was certainly influenced 
by the fact that cholera was again knocking at the quarantine door 
of the port of New York. 1 * 9 Judges are but men; they must take 
cognizance of the existing conditions, the prevailing sentiments, 
and they interpret the laws accordingly. 

The main object of the organization of government under our demo- 
cratic theory is the protection and welfare of the people; not the least 
item in the sum of that welfare is public health. In the city of Chicago 
the first incorporation of the municipality (August 5, 1833, under the 

188 Hart v. Albany, 9 Wend. 571, 1832; Van Wormer v. Albany, 15 Wend. 263, 1836. 
,8 » Supra, p. 96, n. 75. 
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general law) came about through the desire of the inhabitants to 
protect themselves from a recurrence of the invasion of cholera in 
1832, 190 and among the earliest ordinances adopted by the new board 
of trustees were some for the protection of health. Without private 
health the individual is useless, without protection of the public health 
government is a failure. Salus populi suprema lex. 

'9° 111. St. 1 Mar. 1831; Kirkland, History of Chicago, 2, p. 282; Reports 0/ the Chicago Board 
of Health, 1. 



APPENDIX A. 

It has been quite impossible to give a detailed history of the legis- 
lation with regard to health in all the states of the Union. The 
history of health legislation in New York and Massachusetts has been 
considered very fully because they were the two maritime states con- 
taining the most important harbors, because they have had many and 
complete laws along sharply contrasting lines, and because the legis- 
lation of one or the other has been frequently adopted by other states ; 
both South Carolina and Louisiana have copied New York health 
laws verbatim, and other New England states have enacted laws 
very similar to those of Massachusetts. It is not therefore 
essential to consider in detail the history of legislation in any other 
state. It has seemed well, however, to add a summary of federal 
legislation and of that of the two important maritime states of Pennsyl- 
vania and South Carolina, both of which enacted laws in regard to 
health at a very early day. 

LEGISLATION IN PENNSYLVANIA. 

Philadelphia, like New York, suffered in early days from visitations 
of yellow fever. The first severe epidemic known to be yellow fever, 
but called "Barbadoes distemper," occurred in 1699 and carried off 
220 from a population of 3,80c 1 This epidemic was followed by the 
first quarantine law to be found on the statute books of North America, 
that of 1700. 2 It was entitled "An Act to Prevent Sickly Vessels 
Coming into this Government." "Whereas it hath been found by 
sad experience that the coming and arriving of unhealthy vessels at 
the ports and towns of this province and territories, and the landing 
of their passengers and goods before they have lain some time to be 
purified, hath proven very detrimental to the health of the inhabitants 
of this province:" it was enacted that " No unhealthy or sickly vessels 
coming from any unhealthy or sickly place whatsoever, shall come 
nearer than one mile to any of the towns or ports of this province or 
territory, without bills of health," with a heavy penalty imposed upon 
any one landing goods or passengers from such vessels until a license 

' Gamgee, Yellow Fever, A Nautical Disease. ' Pa. St. 1700, ch. 62. 
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had been obtained from the governor and council for those landing at 
Philadelphia, or from two justices of the peace for other ports. 
Another epidemic of yellow fever in 1741 was probably the occasion 
of the two laws of the following year : 3 providing a hospital for infected 
passengers, and making it the duty of the collector of a tax imposed on 
imported convicts to report cases of disease to the governor who might 
send them to the hospital. An act was passed in 1774 4 "to prevent 
infectious diseases being brought into this province," but it has not 
been possible to obtain a copy of this law, nor of the supplements 
which followed it in 1783, 1793, and 1794. The last two were tempo- 
rary and were directly caused by the frightful epidemic of yellow 
fever 5 which devastated Philadelphia in the summer and early fall 
of 1793 in which there were over 4,000 deaths. In April, 1794, 6 there 
was, however, a permanent and elaborate act for the establishment 
of a health office and for otherwise securing the city and port of Phila- 
delphia from the introduction of pestilential diseases. This law 
provided for a health office to consist of suitable buildings for a hos- 
pital, dwellings, offices, and warehouses upon State Island; for the 
appointment by the governor of a resident physician to reside upon 
the island and to visit and examine all incoming vessels, a consulting 
physician, and a health officer to keep an office in the city at which the 
bills of health given by the resident physician were to be presented. 
The law also provided for the selection by the mayor and aldermen of 
Philadelphia and justices of the peace of the Northern Liberties and 
Southwark of a board of 24 inspectors, 14 from the inhabitants of Phila- 
delphia, and five each from the Northern Liberties and Southwark. 
The board of inspectors was to make such regulations as were neces- 
sary for carrying the act into effect, to appoint a steward, matron, and 
nurses and attendants as needed. The law also prescribed in detail 
the duties of these various officers, the measures to be taken in case of 
disease, and the amount of space and cleansing required of all ships 
bringing immigrants. The governor was empowered to proclaim 
quarantine against any port whether of the United States or a foreign 

J Pa. St. 1742, chs. 354. 357. 

4 Pa. St. 1774, ch. 6S9; supps. 1783, ch. 1023; 1793, ch. 1693; 1794, ch. 1708. 
s Carey, M., Short Account of Malignant Fever Lately Prevalent in Phila.; Webster, History of 
Epidemic Diseases. 

6 Pa. St. 1794, ch. 1747. 
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country in which there was pestilential or contagious disease, small- 
pox and measles excepted. The expenses of quarantine were to be 
paid by the persons affected or by the masters of the vessels in which 
they had come; further expenses of the health office were to be met 
by a tax raised with the other taxes of the city and county. Amend- 
ments, 7 shown to be necessary by the return of yellow fever in 1794 
and 1797, changed the method by which the board of inspectors per- 
formed their duties, enabled them to lay a tax for the support of the 
health office, and otherwise increased their power. As so amended 
the law of 1794 is at the foundation of the quarantine laws of Pennsyl- 
vania as they exist on her statute books to the present time. 

A new quarantine act in 1799, 8 following an epidemic of yellow 
fever in 1798 somewhat worse than in the preceding year, repealed 
the inconsistent parts of the earlier acts, provided a new method of 
nominating the board, now incorporated and called the board of 
health, and extended the boundaries of the district over which the law 
was operative. Quarantine provisions were even more detailed and 
the board was given power to prevent all communication by land or 
by sea with places in the United States at which contagious disease 
existed, as also to quarantine any part of the city in which such disease 
was discovered or to remove and isolate sporadic cases. This act 
was renewed with minor amendments in 1803 and 1806, with supple- 
ments in 1812, 1813, and 1817, 9 and by a new law repealing the previous 
laws but embodying their substance in 1818; 10 the law of 1818 still 
stands upon the statute books. There have been a number of supple- 
mentary acts covering minor points; 11 the territory over which the 
board exercised jurisdiction was extended from time to time; 12 and 
the administration of the law, after the incorporation of the county 
with the city of Philadelphia in 1854, I3 was in the hands of the city 
board of health until 1893; but no substantial changes in power have 
been made, and even in 1893, upon the creation of a state board of 
quarantine, the law was entitled a supplement to the act of 1818. 
The law of 1893 14 authorized the governor to suspend the state 

> Pa. St. 1794, ch. 1778; 1795, ch. 1833; 1795, ch. 1836. 8 Pa. St. 1799, ch. 2083. 

oPa. St. 1803, ch. 2375; 1806, ch. 2670; 1812, ch. 3555; 1813, ch. 3725; 1817, ch. 4368. 

"> Pa. St. 1818, ch. 4483. 

" Pa. St. 1821, ch. 5042; 1824, ch. 5520; 1827, ch. 5889; 1832, ch. 250; 1850, ch. 220; 1852, ch. 134. 

" Pa. St. 1848, ch. 21. "> Pa. St. 1893, ch. 257. 

'J Pa. St. 1854, ch. 16. 
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quarantine whenever it was shown to his satisfaction that the federal 
government was maintaining a sufficient quarantine, but until such 
suspension the state quarantine was to be administered by a board con- 
sisting of the president of the College of Physicians of Philadelphia, 
the secretary of the state board of health, the president of the Phila- 
delphia Maritime Exchange, the health officer, the quarantine physi- 
cian, who was to be the executive officer of the board, and two other 
members, one appointed by the mayor of Philadelphia, and one by the 
governor. The quarantine legislation of Pennsylvania has been 
unusual in that it was administered almost from the beginning by an 
incorporated board with jurisdiction until 1854 over a district consist- 
ing of the city of Philadelphia and surrounding villages, and in that 
the substance of the law of 1794, as continued in that of 1818, is the 
foundation of the law of the present time; there has been no series of 
laws, each repealing its predecessor. Local quarantine within five miles 
of any city has been under the control of city councils since 1874. 15 
There has been very little special legislation in Pennsylvania in 
regard to smallpox. The fact has been mentioned 16 that in the early 
laws smallpox and measles were made exceptions to the contagious 
diseases for which a quarantine might be established; this exception 
was removed so far as smallpox was concerned in 1824 1 ? by a law which 
also forbade inoculation without a special permit from the board of 
health. A further law in 1849 18 emphasized the law of 1824. There 
was no legislation with regard to vaccination until 1889 19 when local 
boards in cities of the third class were empowered to enforce vaccina- 
tion. In 1895*° power was given to boards in cities of the second class 
to require the vaccination of all persons in the city if necessary to pre- 
vent the spread of smallpox. In the same year 21 principals of schools 
in all municipalities were required to exclude unvaccinated children 
from the schools. Not until 1905 22 was the department of health in 
"cities of the first class" given power to enforce vaccination and then 
only for persons connected with the schools or public institutions. 
Finally in 1907 23 an act creating boards of health in townships gave 

'5 Pa. St. 1874, ch. 152. «• Pa. St. 1895, ch. 124. 

16 Pa. St. 1794, ch. 1747; 1799, ch. 2083. " Pa. St. 1895, ch. 258. 

" Pa. St. 1824, ch. 5520. * J Pa. St. 1905, ch. 165. 

■ 8 Pa. St. 1849, ch. 271. "3 Pa. St. 1907, ch. 228. 
"> Pa. St. 1889, ch. 247. 
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such boards of health power to enforce vaccination of all persons in their 
townships whenever it was necessary to prevent the spread of smallpox. 
There was one other law aimed especially against smallpox, that of 
1903, 24 occasioned by the prevalence of smallpox and limited to two 
years; but the provisions of this law were intended rather to enable 
the state board to enforce local quarantine against smallpox in cases 
where a local board did not exist or was inefficient, than to confer 
general or permanent power. 

The first legislation in regard to nuisances is a law of i'ji2 2S "for 
the better government of Philadelphia," which forbade any person 
to obstruct the streets with rubbish, filth, or otherwise, with a penalty 
for failure to remove such nuisances upon notice; the law laid upon 
constables the duty of reporting such nuisances to the magistrates, 
with a penalty for neglect, and also gave to the mayor and council 
power to regulate the shambles. This law, however, did not long 
survive, as we find that it was "repealed by the Queen in council 
in 1 7 14." No further legislative action regarding nuisances was 
taken until 1762, 26 when an act for paving and cleansing the streets 
and providing for sewers was passed. It was not until after the 
frightful epidemic of yellow fever in 1793 and the quarrels among the 
physicians as to its origin 27 that we find any lasting power over 
nuisances. The law of 1799, enacted primarily for purposes of 
quarantine, contained a section 28 giving power to the board of health 
to cause the removal of all offensive and putrid substances and nui- 
sances which might have a tendency to endanger the public health. 
This section was continued in the law of 1806. 29 In 1812 30 the 
authority of the board was extended to include the power to enter 
and search houses and other places suspected of harboring a nuisance 
upon warrant from a justice after complaint by two householders; 
to order abatement, and to abate summarily in case of the refusal 
or neglect of the owner to obey the order of the board. These provi- 
sions were included in the law of 1818, 31 the basis of the present law. 

«Pa. St. 1903, ch. 58. >s Pa. St. 1712, ch. 186. 

*« Pa. St. 1762, ch. 480. 

a * Pamphlets published by the Academy of Medicine and College of Physicians of Philadelphia in> 
1798; also: Caldwell, Rush, Currie and Cathrall, etc. 

'* Pa. St. 1799, ch. 2083, sec. 23. 3° Pa. St. 1812, ch. 3555, sec. 8. 

»» Pa. St. 1806, ch. 2670, sec. 24. " Pa. St. 1818, ch. 4483. 
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The powers of the board of health over nuisances have been increased 
from time to time by supplemental laws; several, noticeably those 
passed in the years of actual or threatened invasions of cholera, were 
concerned with the removal and disposition of the contents of offensive 
vaults; 32 one forbade the storage of large quantities of perishable 
vegetables; 33 and two others regulated the keeping of hog-pens. 34 
Offensive trades were not subjects of legislation until 1855, 35 when 
bone boiling and other noxious trades were forbidden within the 
city without a permit from the board of health. Since 1830 36 the 
decision of the board of health as to the existence of a nuisance 
has been final, the fact of the nuisance may not be questioned. 
This unusual doctrine is not only embodied in law in Pennsylvania 
but the law has been upheld by the Supreme Court of the state. 37 
Aside from these supplementary acts the powers over nuisances 
granted to the board of health by the law of 1818 have not been 
changed, although administered successively by four differently 
chosen boards, a bureau, and a department. 

Outside of the city of Philadelphia there seems to have been no 
general power over nuisances given to municipalities, except in the 
charters of some of the cities, until after the establishment of the state 
board of health; by the law creating that body 38 it was empowered to 
order nuisances or causes of disease abated or removed where there 
was no local board or where the local board was inefficient. The 
general city law of 1874 39 gave councils in cities of the third class wide 
powers over nuisances with authority to create local boards by ordi- 
nance and endow them with the same powers; the same powers over 
all health matters were granted to boards of health of boroughs in 
1893 ; 40 and similar powers to bureaus of health in cities of the second 
class in 1895. 4I In the same year all boards of health were empowered 
to make regulations concerning house drainage; and in 1897 42 bone 
boiling was forbidden in any city without a permit from the board 
of health. 

3> Pa. St. 1826, ch. 5787; 1830, ch. 181; 1848, ch. 21; 1849, ch. 271; 1852, ch. 131; 1855, ch- 98 
i860, ch. 374; 1879, ch. 40. 

33 Pa. St. 1821, ch. 5042. 38 p a . St. 1885, ch. 37. 

34 Pa. St. 1849, ch. 271; 1850, ch. 220. 39 Pa. St. 1874, ch. 152. 
3s Pa. St. 1855, ch. 415. «» Pa. St. 1893, ch. 42. 
3« Pa. St. 1830, ch. 181. <■ Pa. St. 1895, ch. 258. 
37 Kennedy v. Bd. Health, 2 Pa. St. 366, 1845; supra, pp. 98, 107-8. " Pa. St. 1897, ch. 56. 
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The administration of all laws relating to health in Pennsylvania 
was for nearly ioo years in the hands of a unique board of health, 
unique in that it was a body corporate with jurisdiction over a dis- 
trict including the city of Philadelphia and the surrounding villages, 
in that it had power to lay a tax to meet expenses, and in that it had 
power over both quarantine and nuisances; the members of the board 
were appointed by the mayor and aldermen of Philadelphia and the 
justices of the peace of the villages included from 1799 43 to 1806; 
in 1806 44 the number was reduced from twelve to five and they were 
appointed by the governor; in 1818 45 the number was increased to 
n and the members were elected from the various municipalities 
in the district. This method continued until 1854 46 when, by the 
enlargement of the city, the whole of the territory over which the 
board had jurisdiction was included in the city and the members of 
the board were elected, one from each ward; four years later 47 a 
new method of selection was tried, the board to consist of 12 repu- 
table citizens, of whom three were to be appointed, one each year, by 
the judges of the district court, three by the judges of the court of 
common pleas, three by the judges of the Supreme Court of the state, 
and three elected by a joint convention of the select and common 
councils of the city; there was no further change in the method of 
selection until 1885 48 when the number was again reduced to five 
to be appointed by the mayor and council, and the board attached 
to the department of public safety, the director of which was to be the 
president and chief executive officer with the appointment and control 
of subordinates; finally in 1899 40 the board of health was abolished 
and a bureau of health created in the department of public safety. 
There has been one more change since that time; 50 the creation of a 
" Department of Public Health and Charities" in charge of a director 
appointed by the mayor; the director, in turn, has the appointment 
and entire control of all subordinate officers and employees in the 
department. 

Outside of the city and port of Philadelphia there were no boards 
of health except as provided in the charters of individual cities 51 

43 Pa. St. 1799, ch. 2083. « Pa. St. 1859, ch. 395. 

44 Pa. St. 1806, ch. 2670. 48 Pa. St. 1885, ch. 33. 

45 Pa. St. 1818, ch. 4483. 4 » Pa. St. 1899, ch. 11. 

46 p a . St. 1854, ch. 16. s° Pa. St. 1903, ch. 112; 1905, ch. 165. 
5' Pittsburgh, 1851-2; Harrisburg, 1872; Williamsport, 1872, etc. 
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until the passage of the general law for the classification of cities 
in 1874. The care, management, and administration of all matters 
relating to the public health in cities of the second class were confided 
to a department of public safety in such cities in 1887 ; 52 in 1895 a 
bureau of health was provided by law for all cities of this class. 53 
In cities of the third class (less than 100,000 population) the city 
councils were empowered by the general law of 1874 54 to make regula- 
tions to prevent the introduction of contagious diseases and enforce 
them within five miles of the city, and also for the abate ent of 
nuisances; they were also authorized to appoint boards of health and 
endow them with suitable powers. A law in 1889 55 further enumer- 
ated the powers and duties of such boards of health. Town councils 
and burgesses of all boroughs were authorized to create boards of 
health in 1893, s6 and commissioners of townships in 1907. " 

A state board of health was not established in Pennsylvania until 
1885. 58 The board created at that time was given, besides the usual 
investigative functions, the power to order the abatement and removal 
of all nuisances and causes of disease and to enforce quarantine in 
places where there was no local board, or in places where there was 
a board but where the sanitary laws and regulations were inoperative. 
Since its creation the state board has also been given power to ex- 
amine the water supply of Philadelphia. 59 

In 1905 a state department of health was created 6o to consist of a 
commissioner of health and an advisory board. The quasi-legislative 
powers of the former board, the making of rules and regulations, were 
intrusted to the advisory board; all other functions were transferred 
to the commissioner together with new powers of a quasi-judicial 
nature — to issue subpoenas to compel witnesses, and issue warrants — 
and powers for the summary abatement of nuisances. The state was 
to be divided into 10 districts in each of which there was to be a 
health officer with supervision and control of the sanitary affairs of 
the district, and assistants as needed, all appointed by the commis- 
sioner. And, most important, "The commissioner of health may 

s» Pa. St. 1887, ch. 263. s6 p a . St. 1893, ch. 42. 

53 Pa. St. 1895, ch. 258. si Pa. St. 1907, ch. 228. 

54 Pa. St. 1874, ch. 152. s» Pa. St. 1885, ch. 37. 
ss Pa. St. 1889, ch. 247. s» Pa. St. 1899, ch. 116. 
6 » Pa. St. 1905, ch. 218. 
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revoke or modify any order, regulation, by-law, or ordinance of a 
local board of health, concerning a matter, which, in his judgment, 
affects the public health beyond the territory over which such local 
board has jurisdiction." 

Pennsylvania has therefore gone one step beyond even Massa- 
chusetts in centralization of authority over matters pertaining to the 
public health. 

LEGISLATION IN SOUTH CAROLINA. 

In South Carolina, as in more northern states, legislation with 
regard to health has followed epidemics of contagious disease and has 
attempted to prevent the spread of both yellow fever and smallpox. 
Indeed legislation in behalf of health in South Carolina had reached 
an advanced stage before the first law upon the subject had been 
passed in New York. As in Massachusetts and New York, epi- 
demics of smallpox occurred every few years. 61 The first epidemics 
known to be yellow fever occurred in Charleston in 1693 and 1699, but 
were called the plague. The fever raged again in 1703, in 1728, when 
the name of yellow fever was first applied to it, in 1732, 1739, 1745, and 
in 1748. From 1750 to 1792 the city was almost exempt, but in the 
47 years between 1792 and 1839 it reached epidemic proportions no 
less than 16 times. 62 

The earliest health legislation in South Carolina was for the pur- 
pose of preventing nuisances in Charleston. The very first law was 
one forbidding the nuisance of swine at large in the streets. 63 As 
early as 1698 64 a law was passed by which power was given to any 
two of the commissioners to order the filling-up of offensive privies; 
in another section slaughter-houses, cattle and hog pens, or "any 
other thing whatsoever" judged a nuisance by the commissioners 
was to be removed at their order under penalty. There were various 
renewals and additions to these early acts, 6s and that they were 
intended not merely for comfort, but to prevent disease is clearly 
shown in some of the preambles, as in that of the law of 1704 which 
stated that because of the nuisances arising from slaughter-houses 
"the air is corrupted and infected, many maladies do happen and 

61 Drayton, Gov. John, A View of South Carolina in 1802. 

«• Census of Charleston, 1848, article on public health ; Carroll's Historical Collections, 2, p. 492. 

63 S. C St. 1692, ch. 86. 

'4 S. C St. 1698, ch. 162. 6 * S. C St. 1700, ch. 190; 1704, ch. 231; 1746, ch. 740. 
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intolerable diseases." By 1764 66 special commissioners for putting 
it into force were named in a law against nuisances. 

A law with regard to quarantine was enacted as early as i7i2. 6T 
This law named a commissioner, gave him power to board incoming 
vessels, to examine under oath those on board, to order suspected 
persons sent to a pest-house, and to order to quarantine for 20 days any 
vessel on which there had been a case or "death from small-pox, 
Siam distemper, Guinea fever, or other malignant contagious dis- 
order." Heavy penalties were imposed for resisting or hindering 
the commissioner; negroes or goods landed contrary to his orders were 
declared forfeited. The activities of the commissioner were confined 
to the harbor of Charleston; quarantine for other ports was to be 
enforced at the discretion of the governor. This law of 1712 was 
limited to two years but was revived in 17 14 and 1719. 68 A new 
law in 1721 69 placed the enforcement of the quarantine provisions 
in the hands of the commander of the fort under the direction of the 
governor. This law, with additions in 1744, 1747, and 1752, ?° con- 
tinued in force until 1759 71 when it was replaced by a new and strin- 
gent law which required all incoming vessels to " anchor under the 
guns of the fort" where an examination under oath was to be con- 
ducted by the commander and his permit granted before the vessel 
could proceed to the city; there a further permit was required from 
the governor before the master of the vessel could "enter and trade." 
This was about the time of the first New York legislation. The 
quarantine law of 1759 expired by its own limitation at the end of 
five years but was revived in 1783 for a few months to be shortly 
superseded by a new and similar act in 1784;' 2 the last act extended 
quarantine to all the ports of the state as directed by the governor, 

"S. C St. 1764, ch. 927. 

6 * S. C. St. 1712, ch. 317. Tn the Appendix of the Year Book of Charleston for 1890 a quotation is 
given from a law of 1698 for the regulation of pilots and for quarantine, which antedates the Massachusetts 
and Pennsylvania laws by two years. This law does not appear in the published statutes of South Carolina. 
The quotation is as follows: "And be it further enacted, that the pylott aforesaid, shall enquire of every 
Master or Commander of every vessel whether any contagious disease be on his vessel, and the Master or 
Commander of every vessel shall give a true account thereof; and if there be any contagious sickness on- 
board, the pylott shall acquaint the Master not to come above one mile to the Westward of Sullivan's 
Island on penalty of Tenn Pounds on the pylott so neglecting; and the penalty of Fifty Pounds on every 
Master or Commander of any vessel, and not coming to an anchor as aforesaid, after notice given him." 

68 S. C St. 1714, ch. 342; 1719, ch. 413. t> S. C St. 1744, ch. 720; 1747, ch. 752; 1732, ch. 803. 

«» S. C St. 1721, ch. 438. 7' S. C St. 1759, ch. 881. 

'• S. C St. 1784, ch. 1219. 
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and forbade goods or persons to be landed without a bill of health. 
This law with various amendments, 73 the later ones brought about 
by fear of Asiatic cholera, continued until 1868 74 when it was largely 
superseded by a law copying the New York law of 1856. Up to 
this time quarantine had been performed upon the order of the 
governor; from the passage of this act vessels from certain places and 
those in an unsanitary condition were to perform quarantine as a 
matter of course. Later amendments gave the health officer power 
to vaccinate all on board when he thought necessary; 75 and extended 
the penalties of the law to employees of railroads, express companies, 
and other conveyances 76 for receiving or conveying any person 
infected with contagious disease. 

Meanwhile as early as 1738 77 a special law was passed to prevent 
the spread of smallpox in Charleston, forbidding inoculation within 
two miles of the city, and empowering two justices of the peace, the 
church wardens, and constables (a local board of health without the 
name) to take prudent measures to prevent the spread of the disease 
and to cleanse the town from infection. Further acts in 1760 and 
1764 78 forbade inoculation entirely and placed the administration of 
the law in the hands of the same officers. Smallpox was not a 
quarantinable disease between 1784 and 1827. 79 

Powers for the removal and regulation of nuisances caused by 
mill dams and stagnant water were given in special acts constituting 
the county commissioners of certain counties a board of health and 
drainage, 8 " but other local boards of health do not seem to have been 
usual in South Carolina until after the establishment of the state 
board of health. 

In 1878 South Carolina inaugurated a new and centralized system 
of control over matters relating to public health. By a law passed 
in this year 81 a state board was created. The board was composed 
of the members of the state medical association and was to act through 
an executive committee consisting of seven members recommended 

" S. C. St. 1796, ch. 1646; 1797, ch. 1672; 1809, ch. 1944; 1827, ch. 2409; 1832, ch. 2583; 1861, 
ch. 4528; 1865, ch. 4742. 

14 S. C St. 1868, ch. 60. '» S. C St. 1760, ch. 892; 1764, ch. 930. 

is S. C. St. 1869, ch. 132. » S. C St. 1784, ch. 1219; 1827, ch. 2409, 

»« S. C St. 1872, ch. 77. 8 ° S. C St. 1874, ch. 528. 

77 S. C.St. 1738, ch. 651. »' S. C St. 1878, ch. 610. 
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by the association and appointed by the governor, together with the 
state's attorney and the comptroller general, ex officio. The state 
board was to divide the state into districts, to appoint local boards 
in such districts as already had none, and to exercise supervisory 
control over all local boards. It was also given the supervision and 
control of the quarantine system of the state and was authorized, with 
the advice and consent of the governor, to establish and maintain 
quarantine both by land and by sea. Investigations were to be 
conducted by both state and local boards into the causes of disease 
and the influence of climate, occupations, and other conditions upon 
health. An amendment to the quarantine law in 1881 82 provided 
that quarantine for Charleston should be administered by the city 
board of health subject to the advice and supervision of the executive 
committee of the state board, and that the health officer of the port 
should be appointed by the governor upon nomination of the city 
board; quarantine at other ports of the state was to remain under 
the control of the state board, with the immediate execution of the 
law by a health officer or local board appointed by the executive 
committee of the state board. After 1883 83 local boards, to be 
appointed by the mayor and council, were required for all cities and 
towns; after 1885 84 county boards might be appointed from time to 
time as necessary by the state board for counties outside of cities and 
towns. Local boards organized under these two acts were given wide 
powers over nuisances and other matters affecting the health of the 
locality and were to maintain and enforce quarantine when declared 
by the state board and approved by the governor. In case the local 
authorities failed to appoint a board of health within 60 days such 
boards were to be appointed by the state board. The supervisory 
power of the state board over local boards was extended in 1901 85 to the 
removal of members of such boards upon refusal or neglect to obey 
orders of the state board. By law of 1895 86 local boards were em- 
powered to require and enforce vaccination, and in 1899 87 a law was 
passed empowering the state board to enforce vaccination and 

»' S. C. St. 1881, ch. 474. 

8 3 S. C St. 1883, ch. 170; from :89s to 1897 local boards were elected, S. C St. 1895, ch. 550; 
1897, ch. 285. 

"4 S. C St. 1885, ch. 172. « S. C. St. 1895, ch. 550. 

8s S. C St. 1901, ch. 420. 81 s. C St. 1899, ch. 78. 
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punish by fine all who refused to submit. In addition to the super- 
visory power of the state board over the local board, a law in 1889 88 
authorized the governor, upon recommendation of the chairman of 
the state board, to appoint sanitary inspectors, who, under the 
direction of the state board in time of threatened danger from epidemic 
disease, were to inspect railroad cars, and had the power to stop and 
detain all passengers, baggage, and freight, and, if necessary to 
prevent the spread of disease, to disinfect or destroy cars, vessels, 
baggage, or freight. 

Since the first establishment of the state board in 1878 South 
Carolina has been among the foremost of the states to have a central- 
ized system of control over matters relating to the public health; her 
method of selecting the board to which the oversight of this highly 
centralized system is intrusted is unusual. 

FEDERAL LEGISLATION. 

Since the control exercised by the federal government over matters 
relating to health is incidental to the power over international rela- 
tions and commerce it is limited in scope and has been directed chiefly 
toward laying restrictions upon the free movements of men and 
animals afflicted with disease and toward the inspection of food prod- 
ucts intended for interstate and foreign commerce. Federal activity 
along both these lines has been most jealously regarded by state 
authorities and no bill upon either subject has become law without 
bitter controversy. It is not necessary to give here more than a brief 
summary of federal legislation in regard to quarantine, and to the 
short-lived National Board of Health.* 9 

The federal Congress, in even a more marked degree than the 
state legislatures, has waited for the sharp prod of a devastating 
epidemic before taking action in regard to health matters. As early 
as 1790, during the first session of the newly established Congress, 
a committee of five was appointed "to bring in a bill to establish 
health officers in the principal ports of the Union," 90 but no law was 
enacted until 1796 after "the late sickness in New York." A reso- 
lution was introduced into the House of Representatives 91 by a 

8» S. C. St. 1889, ch. 226. 

8 » For a fuller review of federal legislation in regard to health, see an article by J. W. Garner entitled 
"Federal Activity in the Interest of Public Health" in the Yale Review, August, 1005. 
9° Annals of Congress, 1, p. r8i7. 9 1 Ibid., 5, p. r228. 
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member from Maryland that: "the President of the United States 
be authorized to direct such quarantine to be performed on all vessels 
from foreign countries arriving at ports of the United States as he 
shall judge necessary." The resolution was referred to the proper 
committee and a bill reported embodying the substance of the resolu- 
tion, but was so amended that, as finally passed, 92 it merely authorized 
the President to direct certain federal officers to assist the states in 
carrying into effect their several laws until Congress should make 
regulations to the contrary. In the debates on this first bill all the 
arguments were brought forward that have been urged in favor of or 
against later bills. The enemies of the bill opposed it on the ground 
that the President was too far from the threatened ports; that too 
great power would therefore be placed in the hands of the collector 
of the port; that regulations for the care of public health were not an 
executive function, but legislative; that the matter would better be 
left to the states as it was only of local concern; that the bill was 
unnecessary, as quarantine laws were already observed in some of the 
states and every state was justified in excluding disease; that quaran- 
tine was not at all a question of commerce, but of health, " pestilen- 
tial disorders are not articles of commerce," and therefore was not 
within the scope of federal authority; and that, even if the commerce 
clause of the constitution gave any power in the matter to the federal 
government, it was better to leave the matter to the states to avoid 
conflicts of authority and the unnecessary duplication of buildings 
and officers. The friends of the bill urged on the contrary that 
quarantine was a part of commerce and navigation and that the 
states therefore had no power over it. 

Two years later, 1798, after another widespread epidemic of 
yellow fever, 93 the attention of Congress was again called to the 
necessity for action, this time by President Adams in his annual 
message: 94 "And when we consider the magnitude of the evils 
arising from the interruption of public and private business whereby 
the national interests are deeply affected, I think it my duty to invite 
the Legislature of the Union to examine the expediency of establishing 
suitable regulations in aid of the health laws of the respective states ; 
for these being formed on the idea that contagious sickness may be 

<" I Stat, at Large, p. 474. « Supra, pp. 8, 46. 94 Annals of Cong., 0, p. 2420. 
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communicated through the channels of commerce, there seems to be 
a necessity that Congress, who alone can regulate trade, should frame 
a system which, while it may tend to preserve the general health, may 
be compatible with the interests of commerce and the safety of the 
revenue." Following the lines indicated in the message a bill was 
introduced and passed in February, 1799, without recorded debate. 95 
It provided for the observance of state laws regarding quarantine by 
various classes of federal officers, for the discharge and deposit of 
goods from infected ships in suitable warehouses, and for the removal 
of federal offices to places of safety in time of epidemic. Such as 
it was this law remained on the statute books as the basis of federal 
quarantine laws for nearly 80 years. Memorials begging for general 
quarantine laws came up from the board of health and common 
council of Philadelphia in 1800; 96 in 1802 the merchants of New 
York followed, 97 inveighing against the inconvenience of the state 
laws; but these petitions from the two most important seaports had 
no visible effect upon Congress; there was no further quarantine 
legislation of any kind until the year of the first invasion of Asiatic 
cholera, 1832. At that time a bill was introduced into the House 98 
to appropriate $50,000 to be expended under the authority of the 
President " in endeavoring to preserve the people of this country from 
the prevalence of the disease known by the name of Asiatic cholera, 
now raging in Canada," but the appropriation was cut out and the 
act as passed merely permitted the secretary of the treasury to assist 
the states in enforcing their quarantines. 99 In 1866 at the time of 
another invasion of cholera a similar resolution to that of 1832 met 
a better fate 100 and money was appropriated to aid the states in their 
fight against cholera. In 1869 a resolution was introduced 101 re- 
questing the- secretary of the treasury to report as to the feasibility of 
adopting a uniform system of quarantine laws, the execution to be 
under the Treasury Department, but this suggestion met with no 
encouraging response, nor did a resolution introduced in 1871 by a 
member from Texas for a more effective system of quarantine on the 
gulf coast. 102 

»s I Stat, at Large, p. 6ip. »» IV Stat. at. Large, p. 577. 

» 6 Annals of Cong., 10, pp. 63, 578, 112, 633. ■•• XIV Stat, at Large, p. 357- 

• » Ibid., 11, p. 591. "" Congress. Globe, 40th Cong., Part I, p. 415. 

» s Congressional Debates, 8, p. 3677. •"' Ibid., 41st Cong., 3d sefs., Part II, p. 1438. 
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At about this time, 1871-73, several attempts were made to direct 
the attention of the national legislators to the necessity for federal 
action to prevent the introduction of contagious disease, particularly 
the constant invasions of yellow fever, but the only one which brought 
about any action was that of June 6, 1872, directing the secretary of 
war to detail medical officers from the regular army to visit ports sub- 
ject to yellow fever, to confer with the local authorities, and ascertain 
facts as to previous outbreaks and possible means of prevention. 103 
The reports submitted in accordance with this resolution through the 
surgeon-general became the basis of several bills introduced into the 
next Congress. 104 The early bills were lost in committee, but a 
terrible epidemic of yellow fever in the summer of 1873 aroused the 
public, and numerous memorials from southern cities prayed for 
national action. It is interesting to note that all the later legislation 
on the subject of national control of health matters has been intro- 
duced by members from those states which have been noted for their 
adherence to the theory of states' rights. "The people of the entire 
gulf coast are united in requesting the interposition of national power 
to protect them, and through them the entire southwest, from the 

terrible visitations of imported plagues The people of the 

South are not so in love with national power that they would resort 
to it as a cure for any evil they may labor under had not sad expe- 
rience shown not only the necessity of such appeal, but also demon- 
strated why the remedy lies in the national power alone A 

sanitary line is like a military one, as strong only as its weakest 
point." A bill was introduced at this time by an Alabama member, 105 
providing for a national board of health to consist of three : the sur- 
geons-general of the army, of the navy, and of the Marine Hospital, 
who should have power, subject to the approval of the President, to 
prescribe the times, manner, and place of performing quarantine for 
all vessels and vehicles entering the United States from a foreign port 
or place, and to make all needful rules and regulations for the efficient 
execution of the purposes of the law. It also gave to the President 
power to detail officers from the medical departments of the army, 
navy, or Marine Hospital to carry out such regulations. But the bill, 

■°» XVII Stat, at Large, p. 396. «°s Ibid., 2, Part III, pp. 2887, 2998, 4611. 

10 * Congress. Record, 2, pp. 1003, 2998. 
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although passed in a modified form by the House, was lost in the Senate. 

There was more or less yellow fever along the southern coasts 
during the next two or three summers, somewhat more in 1877. A 
memorial from a convention of southern cities in February of 1878 
prayed for a uniform and effective system of national quarantine 
as the only reliable means of protection against disease from foreign 
countries. Southern members introduced a bill, 106 urged its im- 
mediate passage, and granted that unlimited authority to exclude 
this "imported disease" was vested in Congress by the commerce 
clause; but nothern advocates of state power were found to oppose 
jealously the giving of more authority to the federal government and 
amendments were forced upon the bill until, as passed, 107 it was 
utterly useless and "altogether subservient to the state regulations." 
The only clause of value was that directing consuls to give weekly 
reports of the sanitary condition of foreign ports and to notify the 
surgeon-general and local health officers of vessels bound for the 
United States which left infected ports or had infected persons on 
board. 

Scarcely was the ink of the President's signature dry on the 
new law when the grim scourge came to mock the futility of such 
measures. The summer of 1878 saw the worst epidemic of yellow 
fever known to our history. In his message to Congress in December 
of that year 108 President Hayes called attention once more to the 
necessity for federal action: "The fearful spread of this pestilence 
has awakened a very general public sentiment in favor of national 
sanitary administration, which shall not only control quarantine, but 
have the sanitary supervision of internal commerce in times of epidem- 
ics and hold an advisory relation to the state and municipal author- 
ities with power to deal with whatever endangers the public health 
and which the municipal and state authorities are unable to regulate." 
On the first day of the session, even before the President's message 
had been received, three resolutions calling for federal action were 
presented by senators from three southern states. A bill was pre- 
sented 100 for the creation of a bureau of health in the Treasury Depart- 
ment with adequate power to enforce its own regulations in case of 

106 Ibid., 7, pp. 1603, 2074. Io8 Congress. Record, 8, p. 3. 

■•' XX Stat, at Large, p. 37. '"> Ibid., 8, p. 2. 
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the failure of local officers to do so; this bill was vigorously opposed by 
northern senators on constitutional grounds, but passed the Senate 
only to fail in the House. In spite, however, of the opposition of 
members of Congress from New York, Massachusetts, and other 
states having good quarantine systems, the question of federal regu- 
lation of matters affecting public health was not allowed to drop, 
and an act was passed on March 3, 1879, to create a national 
board of health. 110 The national board as thus created consisted 
of seven representative physicians appointed by the President from 
as many different states, together with three medical officers detailed 
from the army, the navy, and the Marine Hospital Service, and one 
officer from the Department of Justice; it had no power or authority 
over quarantine, but was a purely investigative and advisory body. 

On June 2 of the same year a further act was passed 111 which gave 
to the board its first substantial power. By its terms all vessels 
arriving at any port of the United States were required to present a 
bill of health obtained from the consular or medical representative 
of the United States at the port of departure. The power to make 
rules and regulations to be observed by vessels at the port of departure 
and during the voyage was transferred from the surgeon-general 
of the Marine Hospital Service to the National Board of Health, 
as was also the duty to publish weekly abstracts of the sanitary 
reports required of consuls. The board was also empowered to aid 
state and municipal boards of health in the execution of their quaran- 
tine laws and to make quarantine regulations at the request of the 
President where, in his opinion, local regulations were inadequate; 
upon the refusal or failure of the state authorities to execute such 
regulations they were to be executed by an officer detailed or appointed 
for the purpose. An appropriation of $500,000 was made to aid the 
state authorities in enforcing their quarantine laws. Further power 
was granted to the board by the act of July 1, 1879, 112 10 erect tempo- 
rary quarantine buildings. 

Almost immediately after the establishment of the National Board 
of Health there began to be manifest a strong feeling of jealousy and 
hostility toward it, not only by local boards, especially at New York 
and New Orleans, but also by the Marine Hospital Service ; no stone 

'■• XX Stat, at Large, p. 484. ■" XXI Stat, at Large, p. 5. i" XXI Stat, at Large, p. 46. 
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was left unturned to bring the national board into disrepute. There 
were many attempts to increase the efficiency of the board but all such 
attempts were met by determined and bitter opposition on the part 
of the members of Congress from New York and Louisiana, and the 
dependence of the board upon the yearly appropriations of Congress 
for its support furnished a most effective weapon to its enemies. 
These appropriations dwindled and finally ceased. In 1882 II3 the 
functions of the board were limited to the investigation of the three 
diseases of cholera, smallpox, and yellow fever; control over quarantine 
stations was transferred to the Marine Hospital Service in 1888, II4 
and finally, inFebruary, i8Q3, IIS atransferof property was made to the 
Marine Hospital Service and the law creating the board was repealed. 

Scarcely a session of Congress has passed since 1879 without 
petitions for the creation of a national board with adequate powers 
over matters relating to health, especially foreign and interstate 
quarantine; many bills have been introduced" 6 for a federal quar- 
antine, but the opposition of the Marine Hospital Service was strong 
enough to prevent their passage until after the control over such 
quarantine as existed had become firmly established in their own 
hands. 117 In 1888 immediately after the transfer of the quarantine 
stations from the National Board of Health to the Marine Hospital 
Service eight new stations were established." 8 

In 1890 110 a law was passed authorizing the President, in time of 
threatened danger from cholera, smallpox, yellow fever, or plague, to 
cause rules and regulations to be made by the surgeon-general of the 
Marine Hospital Service and promulgated through the secretary of the 
treasury to prevent the spread of these diseases from one state or terri- 
tory to another; the President was also authorized to employ such 
persons as were necessary to execute these regulations and to prevent 
the spread of such diseases. For the first time we hear nothing of aid 
to be rendered to the states in support of state quarantine regulations. 
In the following year, 1891, a law was passed 120 for the exclusion 

■>J XXII Stat, at Large, p. 315. "s XXVII Stat, at Large, p. 449. 

"4 XXV Stat, at Large, p. 355- " 6 Congress. Record, 16, p. 2872; 20, p. 1455, etc. 

"7 "While the National Board of Health existed it was crippled, embarrassed, and finally starved 
to death by the active hostility of the Marine Hospital Service." (Speech of Senator Harris of Tennessee, 
Congress. Record, 24, p. 395.) 

■■» XXV Stat, at Large, p. 355. '"> XXVI Stat, at Large, p. 1084, sec. 8. 

"» XXVI Stat, at Large, p. 31. 
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of immigrants suffering from contagious or loathsome diseases with 
provision for a thorough medical examination of all suspected cases; 
the duties and powers of state officers in regard to the inspection of 
immigrants were transferred to federal officers appointed for that 
purpose. 

In the summer of 1892 cholera appeared at various places in 
Europe; it was especially prevalent at the port of Hamburg, and was 
brought thence by steamers to the harbor of New York City; panic 
ensued and there followed a clash of authority between the federal 
officers and the quarantine officers of the state of New York; the 
latter were accused of inefficiency and the New York Chamber of 
Commerce petitioned Congress for the establishment of a national 
system of quarantine. A number of bills were introduced and in 
February, 1893, 121 an act was passed which was the first national 
quarantine law with any semblance of power. Under this law when- 
ever the secretary of the treasury considers the rules and regulations 
of any state inadequate to prevent the introduction of contagious 
disease from foreign countries or from one state to another he is 
empowered to make and promulgate such additional rules and regula- 
tions as may, in his opinion, be necessary. These are to be enforced 
by state or municipal authorities but if they refuse or neglect to enforce 
them the President is empowered to detail or appoint officers for that 
purpose. No vessel may enter any port of the United States without 
a bill of health, nor without a certificate of inspection performed 
according to federal regulations. In case of the arrival of an infected 
vessel at any port not provided with proper facilities for disinfection 
the secretary of the treasury may remand the vessel to any national 
or other quarantine station provided with accommodations and 
appliances for the treatment and disinfection of passengers, cargo, 
and vessel; a certificate from the United States officer at such a 
station that the vessel, passengers, and cargo are free from infectious 
disease admits without further question to the port of entry named 
in the certificate. The act further provides for suitable compensation 
to be paid to the authorities of any state upon the surrender to the 
United States of the use of the state quarantine stations or disin- 
fecting apparatus necessary to the United States. It also places in 

"i XXVII Stat, at Large, p. 449. 
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the hands of the President the power to suspend immigration entirely 
in times of danger from the introduction of contagious disease. 
Even this law, although marking a great advance, failed to place 
entire control of quarantine under the federal government, since 
the surgeon-general of the Marine Hospital, the executive officer 
of the federal system, is required to "co-operate with and aid state 
and municipal boards of health in the execution and enforcement" 
of their rules and regulations, and it is only when such rules and 
regulations are inadequate that they are supplemented or superseded 
by federal regulations. 

This law of 1893 is the basis of the present federal law upon the 
subject of quarantine. Several bills were introduced 122 in 1899 to 
increase the federal power : to maintain a system of quarantine, to 
establish a bureau of health in the Treasury Department, and to 
establish a national board of health, but all failed to become law. 

In 1900 the quarantine regulations were extended to Porto Rico 
and Hawaii 123 and in 1903 to vessels entering the United States or 
territories from the Philippine Islands. 124 

In 1901 the law of 1893 was amended I2S by increasing the penalties 
imposed upon masters of vessels transgressing the quarantine regu- 
lations, by subjecting vessels approaching any port of the United 
States without a bill of health to such regulations as the secretary 
of the treasury might impose, and by authorizing medical officers 
of the United States to administer oaths. The provisions of the 
Alien Immigration Act were also made more strict with regard to the 
deportation of diseased aliens in 1903. I2fi 

Two other acts passed within the past six years have tended 
greatly toward establishing a truly national system of quarantine. 
By the first of these laws, that of July 1, 1902, I27 the name of the 
Marine Hospital Service was changed to "The Public Health and 
Marine Hospital Service of the United States." An advisory board 
was created for consultation with the surgeon-general in regard to 
the investigations to be undertaken by the Hygienic Laboratory; 
this board was to consist of three competent experts detailed from 

■" Congress. Record, 31, pp. 57. 223. 887, 071. " 4 XXXII Stat, at Large, p. 691. 

"3 XXXI Stat, at Large, pp. 80, 160. "s XXXI Stat, at Large, p. 1086. 

"« XXXII Stat, at Large, p. 1213, sees. 2, 0, 10, 12, 14, 17. 
"7 XXXII Stat, at Large, p. 712. 
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the army, the navy, and the Bureau of Animal Industry, together 
with the director of the laboratory and five other members, not in the 
employ of the government, to be appointed by the surgeon-general 
with the approval of the secretary of the treasury. The board so 
established was to hold one or more conferences not to exceed 10 
days per annum. The surgeon-general was also authorized to call 
an annual conference of state and territorial boards of health, quar- 
antine authorities, and state health officers, one delegate from each 
state or territory, and such other conferences as, in his opinion, would 
promote the public health; it was also made the duty of the surgeon- 
general to call a conference upon application of five state or territorial 
officers or boards. An attempt was made to secure uniformity of 
registration of vital statistics by a provision for reports upon blanks 
provided for the purpose by the surgeon-general. 

By the law of June 19, 1906, I28 the secretary of the treasury was 
given control, direction, and management of all quarantine stations, 
he was to select as soon as practicable four additional sites, best 
suited to prevent the introduction and spread of yellow fever, and to 
establish a quarantine and disinfection station at the Dry Tortugas 
to which he might send any vessel, bound for any port of the United 
States, for treatment and disinfection until all danger of contagion 
was removed. After the publication of the sites of these stations 
and of the regulations with regard to them, vessels infected with 
yellow fever were required to go directly to them without entering 
any port of the United States. Before establishing stations at other 
points the secretary of the treasury was required to examine the 
stations already provided by the local authorities, and, if suitable 
for the purpose, to negotiate with the local authorities for their 
purchase; but the purchase could be completed only after jurisdiction 
over the site in question had been ceded by the state to the United 
States government. 

The only other act of importance to health in recent years was an 
act of March 3, 1905, providing for a special investigation of leprosy 
in Hawaii. 129 

It is always interesting to test the growth of legislative interest in 
any subject by a comparison of the appropriations. In 1879, the 

"' XXXIV Stat, at Large, p. 299. "» XXXIII Stat, at Large, p. 1009. 
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year of the establishment of the National Board of Health, $50,000 
was appropriated for the salaries and all other necessary expenses 
of the board, also $5,000 for the use of the Marine Hospital Service in 
preparing bulletins of health; in 1906 $340,000 was appropriated for 
the support of 30 or more quarantine stations, $200,000 as an emer- 
gency fund at the disposal of the President for the suppression of 
epidemics, and $1,226,380 for salaries and general expenses of the 
Public Health and Marine Hospital Service, in addition to an appro- 
priation for the leper hospital in Hawaii, a total of $1,566,380. 
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APPENDIX D. 

TABLE OF EPIDEMICS AND RESULTING LEGISLATION. 

The following table is intended to show the great epidemics which 
have visited the principal cities of the United States with the ensuing 
legislation. The figures are necessarily incomplete, especially before 
1800; statistics of mortality were not carefully kept until recent 
years. Epidemics of smallpox were of such common occurrence that 
few records of them are obtainable; we read, however, that such 
epidemics occurred in New York, Philadelphia, and Charleston 
"during nearly every decade of the seventeenth and eighteenth 
centuries." Where estimates have varied widely the lowest and 
highest figures have been given. In several cases statistics of great 
epidemics in foreign countries have been given, but the table is so 
arranged that it can be seen at a glance whether foreign cities or those 
of the United States were affected; the names of the foreign cities 
being placed to the right of the column. The names of the three 
diseases which have produced our great epidemics have also been 
placed in such a way that each can be easily followed from year to 
year. It should be borne in mind that a law enacted in consequence 
of an epidemic frequently bears the date of the following year; there 
might have been no session of the legislature for several months after 
the cessation of the epidemic. It is interesting also to notice the 
character of the legislation following epidemics; in general quarantine 
laws have followed yellow fever; laws against nuisances, cholera. 
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1799 14 46,53 1889 108 56 

1799 59 47 1889 193 92 

1799 75 87 1889 370 

1801 16 52,88,90,106 1890 74 62 

1801 43 53 1890 102 47 

1803 II 53 1891 188 47 

1803 125 53 1891 420 

1809 10 53 1892 195 no, 111 

1809 63 53 1893 106 

1809 117 50, 81 1893 3° 2 

1809 125 53 1893 460 pa 

1816 44 53,io6 1894 174 

1821-2 no 54,62 1894 355 51,59 

1827 88 91 1894 491 

1827 129 1894 511 51 

R.S. 1836 21 47,81,87,89,90,91,92, 1894 515 82 

no 1895 332 56,63,66,81 

1837 244 1895 400 

1838 158 1897 428 59 

1840 39 1897 510 106, 107 

1848 119 1899 184 62 

1849 211 54,61,62,75,80,103 1901 104 59,8i 
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Year Chapter Page of Reference 

I9 01 r 34 57. 8r 

I9°i 171 39>59 

R.L. 1902 75 87, 89, 90, 91, 92, 

106, 110, in 
R.L. 1902 101 106 

i9°3 305 59 

1903 306 in 

1903 48o 51,59 

1906 158 81 

1906 225 in 

1906 386 

1906 425 

1906 502 

1906 Res. 47 83 

1906 Res. 96 

1907 445 
1907 183 
1907 364 
1907 467 

1907 499 106 

1907 480 

1907 537 59,62,64,66,83 

PENNSYLVANIA 

I 7°° 62 4,41,74,85,114 

1712 186 118 

T 742~3 354 64, 115 

T 742-3 357 "5 

1761 459 

1762 480 118 

J774 689 115 

1783 1023 "5 

1793 1693 115 

1794 1708 115 

1794 1747 115, "7 

1794 1778 116 

1795 1833 116 

1795 1836 Il6 

1796 1892 116 

1798 1996 

1799 2083 116, 117, 118, 120 

1802 2216 

1803 2375 116 

1806 2670.. .64,67,78,116.118,120 

1812 3555 78', 116, 118 

lg i3 3725 116 

1817 4368 116 

1818 4483 67, 116, 118, 120 

182 1 5042 116, 119 

1824 5520 48, 116, 117 

1826 5787 119 

1827 5889 116 

1830 181 119 

1832 250 116 

1838 92 

1840 Res. 31 

1848 21 116, 119 

1849 271 117,119 

1850 220 116,119 



Year 
1852 
1852 
1854 
1855 
1855 
1859 
i860 
1874 
1876 
1879 
1883 
1885 
1885 
1887 



1893 
1893 
1895 
1895 
1895 
1895 
1895 
1897 
1897 
1899 
1899 
1899 
1903 
1903 
1903 
i9°3 
1905 
1905 
1907 



1692 
1698 
1700 
1704 
1712 
1714 
1719 
1721 
1738 
1744 
1746 

1747 
1749 
1752 
1759 
1760 
1764 
1764 

1783 
1784 
1796 
1797 



Chapter Page of Reference 

I3 1 IT 9 

134 n6 

16 Il6, 120 

98 119 

415 "9 

395 6 4,78, 120 

374 "9 

152 117, 119, 121 

20 

40 119 

35 

33 67, 120 

37 3 I > 6 7, "9, 12 ° 

263 121 

5° 

247 117, 121 

42 119, 121 

257 ll6 

124 117 

258 117, 119, 121 

296 
306 

5 6 "9 

95 

10 

11 1 20 

116 121 

58 118 

100 

112 1 20 

132 

165 117, 120 

218 121 

228 117, 121 

SOUTH CAROLINA 

86 100, 122 

162 100, 122 

190 122 

231 122 

3 J 7 74, 75,87, 123 

342 123 

413 123 

43 8 6 4, 123 

651 48, 87, 124 

720 87, 123 

740 122 

752 123 

771 

803 123 

881 64, 99, 123 

892 75, I2 4 

927 100, 123 

93° 48, 124 

"94 87, 99 

1219 123, 124 

1646 1 24 

1672 20,99, I2 4 
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Year Chapter Page of Reference 

1809 1944 20, 99, 124 

1827 2409 124 

1830 2512 

1832 2583 124 

1861 4528 1 24 

1865 4742 1 24 

1868 60 124 

1869 132 124 

1869 146 

1872 77 124 

1874 5 2 8 124 

1876 23 

1878 610 31,59,62,64,75,124 

1879 125 

1881 474 125 

1883 170 125 

1885 172 125 

1886 239 

1889 226 126 

1 89 1 805 

1892 16 64 

1893 346 

1895 550 125 

1896 69 

1897 285 125 

1899 78 125 

1900 224 
1900 247 



Year Chapter 

1901 377 

1901 420. . 



Page of Reference 



75. I2 5 



FEDERAL STATUTES 



Year 

1796 I Stat 

1799 I 

1832 IV 

1866 XIV 

1872 XVII 

1878 XX 

1879 XX 
1879 XXI 
1897 XXI 
1882 XXII 
1888 XXV 
1888 XXVI 
1 89 1 XXVI 
1893 XXVII 

1900 XXXI 

1 901 XXXI 

1902 XXXII 

1903 XXXII 
1903 XXXII 

1905 XXXIII 

1906 XXXIV 



Page 
at Large, 474 
619 

577 
357 
396 
37 
484 

5 

46 

3i5 

355 

3i 

1084 

449 

80, 160 

1086 

712 

691 
1213 
1009 

299 



Page of 
Refer- 
ence 

127 
128 
128 
128 
129 
130 
131 
131 
I3 1 
132 
132 
132 
132 
133 
1 S4 
134 
134 
'34 
J 34 
T 35 
J 35 



